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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 

Does Massachusetts law permit the non-sale 

distribution of hypodermic needles and syringes by any 

private individual or entity or do the provisions set 

forth in G. L. c. 94C, §§ 27, 27A and/or G. L. c. 111,

§ 215 constrain such non-sale distribution to locally 

approved programs implemented by the Department of 

Public Health? 

STATEMENT OF THE CASE 

This is an action for declaratory judgment and 

injunctive relief that arose when the Town of 

Barnstable, its Board of Health, and the Director of 

Public Health (collectively, the “Town”), issued cease 

and desist orders dated September 22, 2015 and 

September 23, 2015 prohibiting AIDS Support Group of 

Cape Cod (“ASGCC”) from distributing free clean 

needles and syringes to clients at its Hyannis, 

Massachusetts location (collectively, the “Order”). 

The Order asserted that ASGCC’s conduct violated G. L. 

c. 111, § 215 and G. L. c. 94C, § 27 on the ground 

that Massachusetts law restricts the distribution of 

needles to either sales by pharmacists or programs 

that are officially implemented by the Department of 



Public Health and also receive local approval. See 

Record Appendix (“RA”) 25-26. 

 On November 10, 2015 ASGCC filed suit against the 

Town in Barnstable Superior Court. RA 6. Its Complaint 

sought a declaration pursuant to G. L. c. 231, § 1 

that the Order contravenes Massachusetts law because 

there is no language in either G. L. c. 111, § 215 or 

G. L. c. 94C, § 27 that prohibits any private person 

or entity in Massachusetts from distributing 

hypodermic needles and syringes. RA 14, ¶ 6. In 

addition, ASGCC sought preliminary and permanent 

injunctive relief enjoining enforcement of the Order. 

RA 13-14, ¶¶ 3-4. 

The trial judge (Veary, J.) issued a temporary 

restraining order and, after hearings at which the 

court heard testimony from ten witnesses, entered a 

preliminary injunction. RA 7. See also Memorandum of 

Decision and Order on Plaintiff’s Motion for a 

Preliminary Injunction dated December 1, 2015 (the 

“Decision”). Addendum (“Add.”) 6-18. The court 

concluded that the text of G. L. c. 94C, § 27 “sets 

forth various requisites by which hypodermic needles 

and syringes may be lawfully ‘sold,’” and agreed that 

it does not limit “possessing such items and 



dispensing them without sale.” Add. 9. Turning to

G. L. c. 111, § 215, the court noted that it applies 

on its face to programs operated by the Department of 

Public Health and determined that there is “nothing in 

[its] language ... which would fairly support” a 

prohibition on ASGCC’s needle distribution program, 

nor is there any basis to “infer” one, “particularly 

in light of the decriminalization of the possession 

and delivery of needles and syringes established by

G. L. c. 94C, § 27” as amended through St. 2006,

c. 172. Add. 10. 

On August 15, 2016 the trial court (Ruffo, J.) 

granted the parties’ Joint Request to Report the Case 

for Determination by the Appeals Court pursuant to 

Rule 64(a) (the “Report”). RA 7, 19-26.1

STATEMENT OF FACTS 

The parties, pursuant to Mass. R. Civ. P. 64 (a), 

agreed to the following facts and that these are the 

1 The trial court did not report the preliminary 
injunction order, but rather reported the case under 
the following provision of Mass. R. Civ. P. 64 (a): 
“The court, upon request of the parties, in any case 
where the parties agree in writing as to all the 
material facts, may report the case to the appeals 
court for determination without making any decision 
thereon.” The trial court’s Decision is presented for 
any guidance it may offer to this Court as the only 
judicial analysis of the statutory question here. 



only facts necessary for a determination of this case. 

The numbered paragraphs below correspond to the 

statement of facts in the Report. RA 22-23. 

1. ASGCC is a Massachusetts nonprofit corporation 

with a principal place of business at 96-98 Bradford 

Street, Provincetown, MA. ASGCC also operates program 

sites at 336 Commercial Street, Provincetown, MA, 428 

South Street, Hyannis, MA and in Falmouth, MA.

2. The town of Barnstable is a municipal 

corporation with its principal place of business at 

367 Main Street, Hyannis, MA. 

3. ASGCC distributes hypodermic needles and 

syringes at 428 South Street, Hyannis. 

4. ASGCC does not sell, and has never sold, 

hypodermic needles or syringes. 

5. The number of syringes ASGCC provides to 

clients at any one time is based on its assessment of 

client needs in order to fulfill the goal that a 

client use a clean needle every time he or she 

injects. ASGCC provides a collection receptacle for 

the return of used needles at its Hyannis site. 

6. ASGCC also operates a locally approved “needle 

exchange” program in Provincetown implemented by the 



Department of Public Health pursuant to G. L. c. 111, 

§ 215. 

7. The Department of Public Health does not 

require a “one-for-one” exchange of needles in order 

for a participant to qualify to receive hypodermic 

needles and syringes at a locally approved “needle 

exchange” program implemented under G. L. c. 111,

§ 215. 

8. At its Provincetown site, ASGCC does not 

require a “one-for-one” exchange of needles in order 

for a participant to qualify to receive hypodermic 

needles and syringes. 

9. With respect to its Hyannis program site, 

ASGCC has neither sought at any time nor received 

“local approval” from the town of Barnstable to 

operate as a program implemented by the Department of 

Public Health pursuant to G. L. c. 111, § 215.

10. On September 22, 2015 the town of Barnstable 

served ASGCC with an order that it cease distributing 

syringes at its Hyannis program site. Under “Offense,” 

the order stated: “MGL 111 Sect 215 and Chapter 94 C, 

Section 27 [sic].”  Under “Facts,” the order stated: 

“Syringes were being distributed to persons without 

local approval.” A true and accurate copy of the 



September 22, 2015 order is attached as Exhibit A to 

the Report. RA 25.

11. The town of Barnstable sent a follow-up order 

to ASGCC dated September 23, 2015 with the heading: 

“Order to Cease and Desist Distribution of 

Needles/Syringes.” A true and accurate copy of the 

September 23, 2015 letter is attached as Exhibit B to 

the Report. RA 26. 

SUMMARY OF THE ARGUMENT 

1. Massachusetts law permits the free 

distribution of hypodermic needles and syringes 

because there is no statute, including those cited in 

the Order, which prohibits such activity. G. L.

c. 94C, § 27 provides that only pharmacists may sell 

hypodermic needles and limits such sale to people over 

18. G. L. c. 111, § 215 applies only to those programs 

operated by the Department of Public Health. It does 

not restrict, limit, or speak to in any way the 

distribution of hypodermic needles and syringes by 

anyone else. An activity not prohibited or restricted 

by law is lawful. This Court may not add provisions to 

either of these statutes that the Legislature did not 

put there. See pp. 10-18, infra. 



2. There are no restrictions on the free 

distribution of hypodermic needles and syringes by 

private individuals and entities because the 

Legislature repealed all of them in 2006 in order to 

ensure the wide availability of clean needles to 

combat the devastating epidemics of HIV and Hepatitis 

C Virus transmission in the Commonwealth. See St. 

2006, c. 172. See pp. 18-24, infra. 

ARGUMENT

I. THIS COURT SHOULD DECLARE THAT MASSACHUSETTS 
LAW PERMITS THE FREE DISTRIBUTION OF 
HYPODERMIC NEEDLES AND SYRINGES BY ANY 
PRIVATE INDIVIDUAL OR ENTITY BECAUSE THERE 
IS NO LANGUAGE IN ANY STATUTE THAT PROHIBITS 
OR LIMITS SUCH ACTIVITY AND THE LEGISLATURE 
REPEALED ALL RESTRICTIONS IN 2006. 

At stake in this appeal is an issue of enormous 

importance to public health in the Commonwealth. As 

the trial court observed, and the Town does not 

contest, “we today face a ‘crisis’ from the combined 

epidemics of opiate overdose and HIV/HCV 

transmission[,]” particularly because “many younger 

drug users have transitioned to intravenous abuse from 

oral oxycodone abuse[.]” Decision, Add. 13, 17. The 

resolution of this case will determine our ability to 

fight these epidemics. 



Even before this current crisis, the Legislature 

adopted a simple, clear and effective approach to 

combat the transmission of life-threatening diseases 

through the sharing of dirty needles. It 

decriminalized the distribution of hypodermic needles 

and syringes. An Act Relative to HIV and Hepatitis C 

Prevention, St. 2006, c. 172 (the “2006 Act”). It thus 

“lawfully permitted the previously proscribed acts of 

possessing and delivering hypodermic needles and 

syringes.” Decision, Add. 6; id. at 9 (noting the 

“breadth of the proscriptions eliminated by” the 

amendment). As is evident from the Act’s title, the 

Legislature understood that clean needles save lives. 

As a result of the 2006 Act, there is no language 

in any statute that restricts the free distribution of 

hypodermic needles and syringes by ASGCC, or any other 

private individual or entity. The Legislature chose to 

retain only two conditions on access to hypodermic 

needles and syringes: that pharmacy sales be limited 

to persons over the age of 18 (G. L. c. 94C, § 27), 

and that the Commonwealth obtain local board of health 

approval when it implements its own public health 

needle exchange programs (G. L. c. 111, § 215).



The absence of any prohibition in the law that 

applies to ASGCC is conclusive that its activities are 

lawful. This Court does not “infer” or “add an 

additional requirement” not found in a statute’s plain 

and unambiguous requirements. See Comm’r of Revenue v. 

Cargill, Inc., 429 Mass. 79, 82 (1999), and cases 

cited in Argument § I (b) (2). A ruling that the free 

distribution of clean needles is constrained by 

statutes that, by their plain and unambiguous 

language, do not apply to private individuals and 

entities would undermine the public health purposes of 

the 2006 Act and, as the trial judge observed, “quite 

clearly place lives in jeopardy.” See Decision, Add. 

17.

A. Standard of Review. 

This is a report of a case for determination by 

this Court on an agreed upon statement of material 

facts pursuant to Mass. R. Civ. P. 64 (a). There is no 

trial court ruling on review. As commentators have 

observed, “[n]o significant distinction appears to 

exist between an agreed statement of facts on which 

the trial court entered judgment, as opposed to a Rule 

64 agreement which the trial judge then reports to the 

Appeals Court for determination.” J.W. Smith & H.B. 



Zobel, Rules Practice (2d ed. 2007) § 64.4, 436-437. 

Accordingly, the court “may draw only such inferences 

as the agreed facts will permit.” Id. at 436. 

B. The Relevant Statutes, G. L. c. 111,   
§ 215 and G. L. c. 94C, § 27, are Clear 
and Unambiguous and Allow Private 
Needle Distribution Programs Such as 
That Operated by ASGCC. 

1. The Statutes Cited in the Order on 
Their Face Do Not Restrict ASGCC. 

The Town cited two statutes in the Order as the 

grounds for its decision to shut down ASGCC’s 

distribution of free needles to its clients. Neither 

statute on its face operates to impact ASGCC’s 

program.

First, G. L. c. 94C, § 27 provides: 

Hypodermic syringes or hypodermic needles 
for the administration of controlled 
substances by injection may be sold in the 
commonwealth, but only to persons who have 
attained the age of 18 years and only by a 
pharmacist or wholesale druggist licensed 
under the provisions of chapter 112, a 
manufacturer of or dealer in surgical 
supplies or a manufacturer of or dealer in 
embalming supplies.  When selling hypodermic 
syringes or hypodermic needles without a 
prescription, a pharmacist or wholesale 
druggist must require proof of 
identification that validates the 
individual’s age. 

G. L. c. 94C, § 27. This sole paragraph was added 

by the Legislature at the time it repealed the 



entirety of the pre-existing G. L. c. 94C, § 27 

that had prohibited the possession, delivery, 

exchange, or sale of hypodermic needles and 

syringes without a prescription. See St. 2006,

c. 172, § 3 and Argument § I (B) (3), infra.2

 Second, G. L. c. 111, § 215 read as follows 

at the time of the Order: 

The department of public health is hereby 
authorized to promulgate rules and 
regulations for the implementation of not 
more than ten pilot programs for the 
exchange of needles in cities and towns 
within the commonwealth upon nomination by 
the department. Local approval shall be 
obtained prior to implementation of each 
pilot program in any city or town. 

Not later than one year after the 
implementation of each pilot program said 
department shall report the results of 
said program and any recommendations by 
filing the same with the joint legislative 
committees on health care and public 
safety.

Add. 5.3

2 St. 2006, c. 172, § 3 also added a new provision,
G. L. c. 94C, § 27A, which is referenced in the 
question of law in the Report (RA 22). Section 27A 
requires that the Department of Environmental 
Protection and the Department of Public Health 
establish programs for the safe collection and 
disposal of hypodermic needles and lancets. G. L.
c. 94C, § 27A. 

3 This statute was originally passed in 1993 and at 
that time authorized “a pilot program.” St. 1993,
c. 110, § 148.  It was amended in 1995 to add the 



This statute pertaining to needle exchange 

programs implemented by the Department of Public 

Health was amended after the date of the Order and the 

preliminary injunction proceedings in this case.4 The 

amendment eliminated the cap on ten “pilot programs” 

and substituted a requirement of approval from a board 

of health in a hosting city or town for the prior 

undefined requirement of “local approval” from a city 

or town. G. L. c. 111, § 215 currently provides: 

The department of public health may 
implement needle exchange programs for the 
exchange of needles in cities and towns. 
Prior to implementation of a needle exchange 
program, approval shall be obtained from the 
board of health in the hosting city or town. 
The city or town shall, in a manner 
determined by the department, provide notice 
of such approval to the department. 

 Not later than 1 year after the 
implementation of a needle exchange program, 
the department shall report the results of 
the program and any recommendation by filing 
the same with the senate and house chairs of 
the joint committee on health care financing 
and the house and senate chairs of the joint 
committee on public safety and homeland 
security.

language “not more than ten pilot programs[.]”
St. 1995, c. 38, § 128. 

4 See Massachusetts 2017 Fiscal Year Budget, Outside 
Sections, § 65 (July 8, 2016). 



G. L. c. 111, § 215. Neither statute speaks in any way 

to the free distribution of needles by a private, non-

state entity.

2.  This Court Must Apply G. L. c. 94C,  
§ 27 and G. L. c. 111, § 215 as 
Written and Not Add Terms or 
Requirements that the Legislature Did 
Not Provide. 

 The answer to the question reported to this Court 

is found in a simple, but foundational principle of 

our legal system: An activity not prohibited or 

restricted by law is lawful. See 2 W. Blackstone, 

Commentaries *45: 

Because a bare resolution, confined in the 
breast of the legislator, without 
manifesting itself by some external sign, 
can never be properly a law. It is requisite 
that this resolution be notified to the 
people who are to obey it. 

This tenet underlies our most vital principles of due 

process.5

5 See, e.g., Bordenkircher v. Hayes, 434 U.S. 357, 363 
(1978)(“To punish a person because he has done what 
the law plainly allows him to do is a due process 
violation of the most basic sort”); Sparf v. United 
States, 156 U.S. 51, 88 (1895) (“Unless there be a 
violation of law preannounced, and this by a constant 
and responsible tribunal, there is no crime, and can 
be no punishment.”); Commonwealth v. Jasmin, 396 Mass. 
653, 655 (1986) ( “A law is unconstitutionally vague 
and denies due process of law if it fails to provide a 
reasonable opportunity for a person of ordinary 
intelligence to know what is prohibited or if it does 



 The principle that a law must be stated in order 

to effectuate a prohibition is also manifest in the 

Supreme Judicial Court’s articulation of well-

established canons of statutory interpretation. A 

court’s “‘primary duty in interpreting a statute is to 

effectuate the intent of the Legislature in enacting 

it.’” MacLaurin v. Holyoke, 475 Mass. 231, 239 (2016) 

(quoting Wheatley v. Massachusetts Insurers Insolvency 

Fund, 456 Mass. 594, 601 (2010)) (internal quotations 

omitted). The court “begin[s] with the plain language” 

of the statute. MacLaurin, 475 Mass. at 238. The 

statutory language is “‘the principal source of 

insight into legislative purpose.’” Id. at 239 

(quoting Bronstein v. Prudential Ins. Co. of Am., 390 

Mass. 701, 704 (1989)). If the “words in a statute are 

‘clear and unambiguous,’ [the court must] give them 

effect as ‘the Legislature’s expressed intent.’” Kain 

v. Dept. of Environmental Protection, 474 Mass. 278, 

286 (2016) (quoting Providence & Worcester R.R. v. 

Energy Facilities Siting Board, 453 Mass. 135, 141 

(2009).

not provide explicit standards for those who apply 
it.”).



G. L. c. 94C, § 27 was enacted to permit the 

“sale” of hypodermic needles without a prescription. 

It is undisputed that ASGCC does not sell needles or 

syringes. RA 22, ¶ 4. The statute does not contain any 

restriction on the possession or free distribution of 

hypodermic needles and syringes. This statute does not 

apply to ASGCC’s activities. 

 Similarly, the unambiguous language of G. L.    

c. 111, § 215 pertains only to programs of the 

Department of Public Health. The plain language of

§ 215 demonstrates that the Legislature wanted to 

impose a single condition -– board of health approval 

–- solely on programs implemented, and presumably 

funded, by the Department of Public Health. No other 

type of entity is mentioned in the statute. There is 

no ambiguous term. Nor is it possible to glean from 

the clear language of § 215 any prohibition, 

restriction or limitation on non-Department of Public 

Health entities. 

There is no basis to expand G. L. c. 111, § 215 

beyond its plain terms and restrict those not 

mentioned in it. See, e.g., King v. Viscoloid, Co., 

219 Mass. 420, 423, 425 (1914) (declining to “take[] 

away the right of a third person not mentioned in the 



act” and refusing to “read into the statute a 

provision which the Legislature did not see fit to put 

there, whether the omission came from inadvertence or 

of set purpose.”). This Court “assume[s] that the 

Legislature ‘understands and intends all consequences’ 

of its acts.” Commonwealth v. Russ R., 433 Mass. 515, 

523 (2001) (quoting Charland v. Muzi Motors, 417 Mass. 

580, 583 (1994)). The prerogative to determine whom to 

regulate and how is for the Legislature and “not for 

the court to second-guess[.]” Kain, 474 Mass. at 293. 

See also M. H. Gordon & Son, Inc. v. Alcoholic 

Beverages Control Com., 371 Mass. 584, 589 (1976) 

(“courts must … diligently respect the policy limits 

set by the Legislature”; Russ R., 433 Mass at 523 (it 

is not the Court’s “function ‘to judge the wisdom of 

legislation or to seek to rewrite the clear intention 

expressed by the statute.’”)(quoting Commonwealth v. 

Leno, 415 Mass. 835, 841 (1993)). Nor can this Court 

put additional parties under a requirement (here, 

requiring non-Department of Public Health programs to 

obtain board of health approval) simply because the 

Legislature did not make known its reason for 

requiring board of health approval for the Department 

of Public Health’s own programs. See General Elec. Co. 



v. Dep’t of Envtl. Protection, 429 Mass. 798, 800, 803 

(1999) (declining to find “implied exemption” from 

requirements of public records law for materials 

covered by work product doctrine notwithstanding that 

“the legislative history does not explain why the 

Legislature rejected an express exemption for work 

product.”).

 A ruling that ASGCC or other private entities or 

individuals must obtain board of health approval for 

the distribution of hypodermic needles and syringes 

would require the court to add words and provisions to 

G. L. c. 111, § 215 that the Legislature did not put 

there. The Court, for example, would need to add a 

provision that “anyone,” “any entity,” an 

“individual,” or a “corporation,” are subject to the 

condition set forth in G. L. c. 111, § 215. The 

Supreme Judicial Court has repeatedly stated that it 

will not “‘read into [an act] a provision which the 

Legislature did not see fit to put there, nor add 

words that the Legislature had an option to, but chose 

not to include.’” Commonwealth v. Wade, 475 Mass. 54, 

63 (2016) (quoting Comm’r of Correction v. Superior 

Court Dep’t of the Trial Court for the County of 

Worcester, 446 Mass. 123, 126 (2006)). See also 



Fernandes v. Attleboro Housing Authority, 470 Mass. 

117, 129 (2014) (declining to add provision not 

present in statute “‘whether the omission came from 

inadvertence or of set purpose’”) (quoting General 

Elec. Co., 429 Mass. at 803) (internal quotations 

omitted); Dartt v. Browning-Ferris Indus., 427 Mass. 

1, 3, 8 (1997) (no requirement that plaintiff show he 

was terminated “solely” because of his handicap where 

the statute does not use the term “solely”; “we 

hesitate to rewrite the statute judicially to import 

such a restriction”); Cargill, Inc., 429 Mass. at 82 

(“[w]here ... the language of the statute is clear, it 

is the function of the judiciary to apply it, not 

amend it”; declining to “look beyond the clear 

language of the statute and infer an intention on the 

part of the Legislature”). 

3. The Legislature’s 2006 Repeal of 
Prohibitions on the Distribution and 
Exchange of Hypodermic Needles and 
Syringes Confirms -- and Explains --
the Lack of Restrictions on ASGCC’s 
Activities.

The absence in Massachusetts law of any 

prohibition on the possession, distribution, or 

exchange of needles or syringes by a private 

individual or entity is not a result of inadvertent 



omission. Rather, it is due to the deliberate decision 

of the Legislature in 2006 to repeal all such 

restrictions in Massachusetts law in the face of the 

spread of HIV and HCV by people who inject drugs. See 

St. 2006, c. 172, § 3. 

Prior to the passage of the 2006 Act, hypodermic 

needles and syringes were defined as “drug 

paraphernalia.” The 2006 Act removed hypodermic 

syringes and needles from the definition of “drug 

paraphernalia” in G. L. c. 94C, § 1. St. 2006, c. 172, 

§ 2; G. L. c. 94C, § 1, Clause 11, as existing before 

the 2006 Act, Add. 19-21.

  Similarly, prior to the 2006 Act, G. L. c. 94C,

§ 27 contained ¶¶ (a)-(f) that regulated the 

possession and exchange of hypodermic needles and 

syringes. A copy of G. L. c. 94C, § 27 as it existed 

prior to the 2006 Act is at Add. 26-29. The 2006 Act 

repealed all of the paragraphs of the then-existing

G. L. c. 94C, § 27 and replaced it with the current 

single paragraph, supra, that solely prohibits the 

sale of syringes by anyone other than a pharmacist. 

See St. 2006, c. 172, § 3 (“Said chapter 94C is hereby 

further amended by striking out Section 27, as so 



appearing, and inserting in place thereof the 

following 2 sections”). 

 An examination of the statutory language repealed 

by the Legislature unmistakably reveals its intent to 

remove all restrictions on the possession, 

distribution, and exchange of hypodermic needles and 

syringes by any private individuals and entities. It 

was a wholesale deregulation.

First, the 2006 Act repealed then-existing G. L. 

c. 94C, § 27(a) which provided that “[n]o person, not 

being [specifically designated health care providers, 

and manufacturers or dealers in surgical or embalming 

supplies] shall have in his possession a hypodermic 

syringe, hypodermic needle, or any instrument adapted 

for the administration of controlled substances by 

injection.” See Add. 26, ¶ (a). 

Second, the 2006 Act repealed then-existing G. L. 

c. 94C, § 27(b) which provided that “[n]o such 

syringe, needle or instrument shall be delivered or 

sold to, or exchanged with, any person except 

[specifically designated health care providers and 

entities].” See Add. 26, ¶ (b) (emphasis supplied). 

Third, the 2006 Act repealed then-existing G. L. 

c. 94C, § 27(e) which provided that “[n]o person 



except [specifically designated health care providers, 

and manufacturers or dealers in surgical or embalming 

supplies] shall sell, offer for sale, deliver, or have 

in possession with intent to sell hypodermic syringes, 

hypodermic needles, or any instrument adapted for the 

administration of controlled substances by 

injection[.]” Add. 27-28, ¶ (e) (emphasis supplied).

 The removal of the explicit wording “exchange” of 

syringes or needles in the prior language of G. L. c. 

94C, § 27 underscores that private entities can now do 

what only the Department of Public Health was 

previously authorized to do. See Add. 26, ¶ (b). G. L. 

c. 111, § 215 also uses the word “exchange.” The term 

“exchange” in the prior G. L. c. 94C, § 27 and in a 

related statute, G. L. c. 111, § 215, must be given 

the same meaning. See Kain, 474 Mass. at 287 (“[w]here 

the same word is used in different parts of a statute, 

it ‘should be given the same meaning ... barring some 

plain contrary indication’”) (quoting CFM 

Buckley/North LLC v. Assessors of Greenfield, 453 

Mass. 404, 408 (2009)). By repealing the word 

“exchange” in § 27, it is evident that the Legislature 

intended to permit private individuals and entities to 

undertake the very same activity that the Department 



of Public Health undertakes pursuant to G. L. c. 111, 

§ 215.

Further, when the Legislature originally passed 

G. L. c. 111, § 215, it added a provision to the then-

existing G. L. c. 94C, § 27 that: 

Notwithstanding any general or special law 
to the contrary, needles and syringes may be 
distributed or possessed as part of a pilot 
program approved by the department of public 
health in accordance with [G. L. c. 111,
§ 215] and any such distribution or exchange 
of said needles or syringes shall not be a 
crime.

Add. 28, ¶ (f). The legislature thus viewed G. L.

c. 94C, § 27 at that time as an absolute bar to the 

possession or exchange of hypodermic syringes or 

needles under all circumstances except as it 

specifically permitted. The 2006 Act, however, 

repealed this provision. G. L. c. 94C, § 27. The 

Legislature did not see a reason to specifically 

permit possession and exchange via Department of 

Public Health-implemented exchange programs once all 

such prohibitions were repealed by the 2006 Act. The 

same is true for any other person or entity who 

previously could not possess, distribute, or exchange 

syringes under the prior § 27. 



 Prior to the passage of the 2006 Act, G. L.     

c. 111, § 215 was the only lawful means to obtain 

hypodermic needles without a prescription. The 

distribution or exchange of hypodermic syringes and 

needles by non-medical personnel was otherwise 

prohibited. That was because G. L. c. 94C defined 

hypodermic syringes and needles as drug paraphernalia, 

and expressly prohibited their possession, delivery or 

exchange. With the removal of all such provisions, 

however, there is no basis for any assertion by the 

Town that G. L. c. 111, § 215 is the exclusive vehicle 

for the distribution and exchange of hypodermic 

needles and syringes under Massachusetts law. While 

the Legislature requires that state programs operated 

by the Department of Public Health must have local 

board of health approval, Massachusetts law does not 

otherwise restrict the distribution of needles by any 

other person or entity. 

If the Legislature had intended such a 

restriction, it would have indicated so and adopted a 

more limited, nuanced repeal of G. L. c. 94C, § 27. 

The Legislature could easily have included conditions 

on entities beyond the Department of Public Health, 

but chose not to. See Commonwealth v. Cahill, 442 



Mass. 127, 134 (2004) (“If the Legislature had 

intended for the amended paragraphs ... to apply to 

second offenders ... it easily could have included 

language to that effect.”); Cargill, Inc., 429 Mass. 

at 82 (“Had the Legislature intended to limit the 

[tax] credit in the manner advocated by the 

commissioner, it easily could have done so.”). 

Instead, the Legislature enacted a complete 

deregulation of possession and distribution in order 

to combat the devastating impact of the HIV and HCV 

epidemics. In sum, the repeal of § 27 in 2006 makes it 

clear that there is no restriction on the possession 

and distribution of free hypodermic needles by any 

private individual or entity.

CONCLUSION

For the foregoing reasons, this Court should 

enter, or direct the trial court to enter: (1) a 

declaration that the cease and desist orders dated 

September 22, 2015 and September 23, 2015 are 

unlawful, and that Massachusetts law permits, without 

condition or restriction, the non-sale distribution of 

hypodermic needles and syringes by any private 

individual or entity; and (2) an order permanently 



enjoining enforcement of the cease and desist orders 

dated September 22, 2015 and September 23, 2015. 
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