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REPLY

Under Massachusetts law, it is lawful to possess 

a hypodermic needle. It is lawful to use one. And it 

is also lawful to give a hypodermic needle to another 

person. That is what the staff at AIDS Support Group 

of Cape Cod’s (“ASGCC”) Hyannis location was doing 

when the appellees, Town of Barnstable, et al. (the 

“Town”), served the cease and desist orders at issue 

in this case. 

All of these activities are lawful because the 

Legislature in 2006 addressed the public health crisis 

of HIV and Hepatitis C Virus (HCV) transmission among 

people who inject drugs by removing hypodermic needles 

from the definition of drug paraphernalia, and 

repealing the entire statute that previously had 

proscribed their possession, delivery, and exchange.1

In the context of this total repeal, the Legislature 

has maintained only two precisely specified limits: 

that “needle exchange programs” that are “implemented” 

by the Department of Public Health receive local board 

1 See St. 2006, c. 172 which repealed G. L.
c. 94C, § 27 in its entirety. ASGCC has set out in 
detail the text and citations for the repealed 
provisions of G. L. c. 94C, § 27 at pp. 18-22 of its 
opening brief and will not repeat the specific 
citations in this reply. 



of health approval; and that syringes may be sold only 

by pharmacists to people over the age of 18. See G. L.

c. 111, § 215; G. L. c. 94C, § 27. This Court must 

adhere to these unambiguous legislative 

determinations.

The Town does not, and cannot, point to any 

language in either G. L. c. 111, § 215 or G. L.

c. 94C, § 27 that prohibits a person in Massachusetts 

from possessing a syringe and giving it to another 

person. The Town, however, rests its entire argument 

on the claim that Massachusetts law does prohibit one 

person from giving a syringe to another person; it 

asserts that “only two outlets are authorized by the 

2006 legislation to distribute and possess needles and 

syringes ... formal needle exchange programs and 

pharmacies.” See Town Brief at 6; 7 (Argument 

heading). The unavoidable implication of the Town’s 

position is that an individual could not purchase a 

hypodermic needle and bring (i.e., distribute or 

“deliver”) it to an elderly, housebound neighbor with 

diabetes. That conclusion cannot stand in the face of 

the Legislature’s sweeping changes to Massachusetts 

law in 2006.



The Town’s unfounded position that the provision 

of lawfully purchased hypodermic needles can only be 

undertaken by the Department of Public Health or a 

pharmacist reveals four errors.2 First, the Town 

maintains that an activity is only lawful if the 

Legislature has affirmatively pronounced that it is 

permitted.3 That is simply not how our system of law 

works. Regardless, the Legislature hardly needed to 

make an affirmative pronouncement that it is lawful to 

2 Before addressing the Town’s argument, it should 
be noted that the Town opened and closed its brief by 
raising the issue of publicly discarded needles, and 
falsely asserting the easy availability of hypodermic 
needles through local pharmacies. These issues are not 
before the Court and were fully vetted at the 
preliminary injunction hearing in which the trial 
judge heard testimony from ten witnesses, including 
ASGCC’s infectious disease expert. See Addendum to 
Appellant’s Brief at 16-17 (noting the “miniscule” 
risk of harm from publicly discarded needles and 
observing that the Town and ASGCC are undertaking the 
proper public health steps to address the issues); at 
15 (crediting testimony that pharmacies are not an 
adequate means of syringe access for people who inject 
drugs). See also Brief of Amici Curiae Massachusetts 
Infectious Diseases Society, et al. at 21, 29, 40-43; 
130 Code Mass. Regs. §§ 409.402 and 409.416 (syringes 
are provided by MassHealth through coverage for 
durable medical supplies that require a prescription 
and letter of medical necessity).

3 See, e.g., Town Brief at 6, n.7 (“the Town could 
find no reference whatsoever in the legislative 
history indicating that the repeal of the “old § 27” 
coupled with the passage of the 2006 legislation would 
allow the unfettered non-sale distribution of needles 
and syringes by any individual or entity”); 18, 22 
(same).



possess and distribute hypodermic needles when it 

repealed all of the prohibitions of such activity and 

replaced them with two specific and clear limitations. 

Second, the Legislature has demonstrated that it 

knows how to establish an exclusive limitation on the 

availability of hypodermic needles when it intends 

one. In 2006, the Legislature replaced the prior G. L. 

c. 94C, § 27 with a single paragraph providing, in 

relevant part, that: “Hypodermic syringes or 

hypodermic needles for the administration of 

controlled substances by injection may be sold in the 

commonwealth, but only to persons who have attained 

the age of 18 years and only by a pharmacist.” St. 

2006, c. 172, § 3 (emphasis added). The Legislature 

did not establish either in G. L. c. 94C, § 27, G. L. 

c. 111, § 215, or any other statute, a similar 

exclusivity provision regarding who may deliver, 

distribute, or exchange hypodermic needles or the age 

of the recipient. If the Legislature had intended to 

place any restriction on further distribution of a 

hypodermic needle after purchase, it would have 

provided one.4

4 See, e.g., G. L. c. 138, § 34 (creating express 
prohibition on “furnish[ing]” alcohol to a person 



Third, the Town uses the phrase “needle exchange 

program” throughout its brief imprecisely as a generic 

phrase. The only use of that phrase in any statute, 

however, is in G. L. c. 111, § 215 which references a 

“needle exchange program” that is “implement[ed]” by 

the Department of Public Health. The Legislature has 

created a clear and unambiguous line: only such state-

operated programs require local board of health 

approval. In contrast, this Court would create a 

framework fraught with confusion and chaos if it 

required a determination of when an otherwise lawful 

activity in which one person possesses and gives a 

hypodermic needle to another person becomes 

transformed into an entity subject to the restrictions 

of G. L. c. 111, § 215. Assume, for example, that 

Person A goes to the pharmacy, buys 20 syringes, and 

gives them to other people. That person has not 

violated Massachusetts law. Person A’s friends, 

Persons B, C and D, realize that handing out clean 

needles is a good way to prevent the transmission of 

deadly diseases, and decide to join in. The addition 

under 21 years of age and stating that “the word 
‘furnish’ shall mean to knowingly or intentionally 
supply, give, or provide to or allow a person under 21 
years of age ... to possess alcoholic beverages”). 



of three more people to a lawful activity can hardly 

transform it into a “needle exchange program” under

§ 215. Then Persons A, B, C and D, decide to take back 

the dirty needles and dispose of them in biohazard 

receptacles. There is nothing in Massachusetts law 

that prohibits that. Can properly disposing of needles 

be the determinative factor in transforming Person A, 

B, C and D’s activities into a § 215 “needle exchange 

program”? That can hardly be the case because the 

Legislature in 2006 specifically removed the 

prohibition on the “exchange” of needles. If that were 

the determinative factor, would Persons A, B, C and D 

no longer be a § 215 program if they ceased taking 

back the dirty needles and properly disposing of them? 

The Legislature cannot have intended that result which 

is so contrary to the public health. Suppose then that 

Persons A, B, C and D, seeing the life-saving benefits 

of their activities, decide to rent an office space. 

The use of a physical structure to undertake an 

otherwise lawful activity cannot be determinative 

either.

Further complicating these scenarios, G. L.

c. 111, § 215 does not define the features of a 

“needle exchange program.” The Legislature left that 



up to the Department of Public Health. Assume that the 

Department of Public Health decided to change the 

features of its own § 215 needle exchange programs. 

Some activities that previously did not resemble 

Department of Public Health programs might suddenly be 

swept into § 215’s requirements, while other 

activities might instantaneously be relieved of

§ 215’s requirements.

The Legislature drew a bright line: A “needle 

exchange program” subject to local board of health 

approval under § 215 is a “needle exchange program” 

that is “implement[ed]” by the Department of Public 

Health. See G. L. c. 111, § 215. It does not matter 

that the Court may not be able to discern the 

Legislature’s precise reasoning for establishing a 

requirement for state-operated programs, nor is it for 

the Court to second-guess the Legislature’s choice. 

Any attempt to determine what other activities might 

or might not trigger § 215’s requirements is 

unworkable and finds no support in any statutory 

language.

Fourth, in the absence of any statutory 

restriction that applies to ASGCC’s activities in 

Hyannis, the Town asks this Court, in effect, to infer 



one. This Court has repeatedly stated that it does not 

infer or add provisions to statutory language that the 

Legislature has not put there.5 The Town is plain wrong 

when it asserts that pharmacists are the 

“gatekeeper[s]” of the “distribution of hypodermic 

needles.” Town Brief at 10-11. G. L. c. 94C, § 27 

speaks only to the sale of needles. The tangential, 

and even repealed, sources that the Town references 

hardly provide a basis for the extraordinary step of 

inferring a restriction where none exists. The Town, 

for example, points the Court to 105 Code Mass. Regs. 

700.008. See Town Brief at 11-13. The operative 

language of that regulation, however, was repealed by 

St. 2006, c. 172, § 3. The regulation provides: 

(A) License “to sell”. No person except a 
registered physician, dentist, nurse, 
veterinarian, embalmer, pharmacist, 
wholesale druggist, or a registered 
podiatrist certified by the Board of 
Registration in Podiatry to be competent to 
use hypodermic needles, shall sell, offer 
for sale, deliver or have in possession with 
intent to sell hypodermic syringes, 
hypodermic needles or any instrument adapted 
for the administration of controlled 
substances by injection, unless licensed to 
do so by the Department.

105 Code Mass. Regs. 700.008 (emphasis added). 

5 See ASGCC’s Opening Brief at pp. 15-18.



 The text of G. L. c. 94C, § 27 (e) as it existed 

prior to 2006, and repealed by St. 2006, c. 172, 

provided:

(e) No person except a manufacturer of or 
dealer in surgical supplies, a manufacturer 
of or dealer in embalming supplies, a 
pharmacist or wholesale druggist, which 
pharmacist or wholesale druggist is licensed 
under the provisions of chapter one hundred 
and twelve, shall sell, offer for sale, 
deliver, or have in possession with intent 
to sell hypodermic syringes, hypodermic 
needles or any instrument adapted for the 
administration of controlled substances by 
injection, unless licensed so to do by the 
department.

See Addendum to ASGCC’s Opening Brief at 27 (emphasis 

added). As the regulation that the Town points to 

simply repeated statutory language that has been 

repealed, it cannot illuminate the current scope of 

Massachusetts law with respect to the distribution of 

hypodermic needles and syringes.6

6 The Department of Public Health is in the 
process of deleting 105 Code Mass. Regs. 700.008 as 
part of a directive to update and remove outdated 
regulations. See Memorandum to Commissioner Monica 
Bharel, MD and Members of the Public Health Council 
from Eric Sheehan, Interim Director, Bureau of Health 
Care Safety and Quality, dated June 8, 2016 (Addendum 
to this Brief at 1, 3). Further, the memorandum makes 
clear that the purpose of 105 Code Mass. Regs. 700.008 
prior to legislative change in 2006 was not, as the 
Town asserts, to license pharmacists generally to sell 
hypodermic needles, but to “permit[] pharmacists and 
prescribers to also obtain a license to sell 



Next, the Town points to a sentence in the 

current drug paraphernalia law which provides that: 

“This section shall not apply to the sale of 

hypodermic syringes or hypodermic needles to persons 

over the age of 18 pursuant to section 27.” G. L. c. 

94C, § 32I (d); Town Brief at 13-14. This avails the 

Town of nothing as § 27 applies only to the sale of 

hypodermic needles and not their distribution. It is 

hardly a basis to write into § 27 a blanket 

prohibition on distribution by anyone other than 

pharmacists or the Department of Public Health. 

The Town then points to legislative efforts to 

repeal G. L. c. 111, § 215, and the 2016 amendment 

that specified the form of local approval required by 

§ 215 to be approval by a board of health. Town Brief 

at 19-21. It claims that these legislative actions are 

an indication “that there are only two approved means 

of needle and syringe distribution in the 

Commonwealth,” and “a direct, negative legislative 

response to the argument for unfettered rights of 

distribution.” Town Brief at 6, 21. This assertion, 

however, cannot overcome the lack of any language in 

hypodermic needles and syringes without a 
prescription.” Id. at 3. 



Massachusetts law restricting delivery, exchange, or 

distribution by individuals or entities other than the 

Department of Public Health, the result of the repeal 

of such restrictions. G. L. c. 111, § 215 does not 

address, and has never addressed, the legality or 

illegality of the distribution by individuals or of 

hypodermic needles. The only statute that made the 

distribution of needles illegal was G. L. c. 94C, §27, 

as it existed prior to 2006, and that statute has been 

repealed. Legislative initiatives to eliminate or 

reduce barriers to the Department of Public Health’s 

own programs are hardly a basis to infer restrictions 

on others.7

Finally, the Town places great emphasis on the 

summary judgement decision of the Superior Court in 

7 In 2016 there was also proposed legislation that 
assumed the current legality of the distribution of 
hypodermic needles by non-Department of Public Health 
entities and sought to prohibit it. See Amendment 77 
to H.3944, 189th General Ct. (Ma. 2016) (withdrawn), 
https://malegislature.gov/Bills/189/H3944/Amendments/H
ouse?pageNumber=4&direction=&sortColumn=, (seeking to 
amend G. L. c. 111, § 215 to provide that “the 
distribution of hypodermic needles or syringes is 
otherwise prohibited except as part of a program 
authorized by the Department of Public Health and 
approved by the local board of health”) (Addendum to 
this Brief at 5). The history of legislative proposals 
to § 215 is irrelevant, but, in any event, is at best 
equivocal.



Holyoke City Council vs. City of Holyoke. See Town 

Brief at 14-17. The Town misstates the issue and 

quotes the decision out of context. That case did not 

raise the issue before the Court here. Rather, that 

case involved a dispute about the proper municipal 

authorization for a needle exchange program 

implemented by the Department of Public Health 

pursuant to G. L. c. 111, § 215. See Addendum to Town 

Brief at 45. The trial judge was using the term 

“needle exchange program” in that context and ruled 

that G. L. c. 94C, § 27 did not obviate the need for 

local approval of a Department of Public Health 

program. Addendum to Town Brief at 52. In two 

subsequent orders that the Town did not provide to 

this Court, the trial judge clarified that he was not 

addressing the issue of the distribution of needles 

outside of a program implemented by the Department of 

Public Health as that issue was not before him. See 

Holyoke City Council vs. City of Holyoke, Hampden 

County Superior Court, Civil Action No. 12-0837, Order 

on Defendant’s Motion to Reconsider Order on Cross-

Motions for Summary Judgment, April 20, 2016 (“The 

Tapestry program was established pursuant to G. L.

c. 111, § 215 ... Notably, the question of whether a 



different entity would be duly authorized pursuant to 

G. L. c. 94C, §§ 27, 27A is not before me.”) (Addendum 

to this Brief at 6-7); Order on Defendant’s Motion to 

Vacate the Judgment as Moot, to Revise Said Order, and 

for Reconsideration of the Order on Cross-Motions for 

Summary Judgment, June 15, 2016 (repeating the issue 

in that case, but noting that “[n]either the plain 

language nor the legislative histories of G. L.

c. 111, § 215 and G. L. c. 94C, §§ 27, 27A, nor the 

case law interpreting those statutes require that an 

entity compliant with G. L. c. 94C, §§ 27, 27A also 

comply with the requirements of G. L. c. 111, § 215.”) 

(Addendum to this Brief at 9-10).

When the Legislature repealed the prohibitions on 

the “delivery” or “exchange” of hypodermic needles in 

2006, G. L. c. 111, § 215 was already in place. If 

this Court were to interpret St. 2006, c. 172 as 

limiting the distribution of hypodermic needles solely 

to the Department of Public Health’s programs under

§ 215, then the repeal of the prohibitions on 

“delivery” and “exchange” would have done nothing to 

increase the availability of hypodermic needles. To 

the contrary, the sweeping repeal in 2006 indicates 

the Legislature’s intent to drastically change 



Massachusetts law in the face of the epidemics of HIV 

and Hepatitis C. The Town’s severely restrictive 

reading of G. L. c. 111, § 215 and G. L. c. 94C, § 27 

is contrary to the plain meaning of these statutes, 

the repeal effectuated in St. 2006, c. 172, and the 

Legislature’s public health goal to make hypodermic 

needles easily and widely accessible throughout the 

Commonwealth.

CONCLUSION

For the foregoing reasons, and for the reasons 

set forth in ASGCC’s opening brief, this Court should 

enter, or direct the trial court to enter: (1) a 

declaration that the cease and desist orders dated 

September 22, 2015 and September 23, 2015 are 

unlawful, and that Massachusetts law permits, without 

condition or restriction, the non-sale distribution of 

hypodermic needles and syringes by any private 

individual or entity; and (2) an order permanently 

enjoining enforcement of the cease and desist orders 

dated September 22, 2015 and September 23, 2015. 
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