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In 1997, P, born a genetic nmale, was di agnosed
wi th gender identity disorder, a condition recognized
in medical reference texts, in which an individual
experi ences persistent psychol ogical disconfort
concerning his or her anatom cal gender. Medical
prof essionals who treat gender identity disorder
prescribe for its treatnment in genetic males, depending
on the severity of the condition, (i) adm nistration of
fem ni zing hornmones; (ii) living as a female in public;
and (iii) after at least a year of living as a femal e,
surgical nodification of the genitals and, in sone
ci rcunstances, breasts to resenble those of a fenale
(sex reassignnent surgery). Pursuant to this treatnent
regi nen, P was prescribed fem ni zi ng hornones in 1997
and continued to take themthrough 2001. 1In 2000,
after plastic surgery to femnize facial features, P
began presenting full time in public as a female. In
2001 P underwent sex reassignment surgery, including
breast augnentation surgery. P clainmed a nedical
expense deduction under sec. 213, I.R C., for the cost
of the surgeries, transportation and other rel ated
expenses, and fem ni zi ng hornones, for the taxable year
2001. R disallowed the deduction.
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Held: P s gender identity disorder is a “disease”
wi thin the neaning of sec. 213(d)(1)(A) and (9)(B)
.R C

Hel d, further, P s hornone therapy and sex

reassi gnment surgery were “for the * * * treatnent

* x * of” and “[treated]” disease wthin the nmeaning of
sec. 213(d)(1)(A and (9)(B), I.R C., respectively, and
consequently the procedures are not “cosnetic surgery”
that is excluded fromthe definition of “nedical care”
by sec. 213(d)(9)(A), I.R C, and instead the anmounts
paid for the procedures are expenses for “nedical care”
that are deductible pursuant to sec. 213(a), |I.R C

Hel d, further, P s breast augnentation surgery was
“directed at inproving * * * [her] appearance” and she has
not shown that the surgery either “nmeaningfully [pronnted]
the proper function of the body” or “[treated] * *

di sease” within the nmeaning of sec. 213(d)(9)(B), I.RC
Accordi ngly, the breast augnentation surgery is “cosnetic
surgery” wthin the nmeaning of sec. 213(d)(9)(B), I.RC
that is excluded fromthe definition of deductible “nedical
care” by sec. 213(d)(9) (A, I.RC

Karen L. Loewy, Bennett H. Klein, Jennifer L. Levi, WIIliam

E. Halnkin, David J. Nagle, and Any E. Sheridan, for petitioner.

Mary P. Hamlton, John R M kalchus, Erika B. Cornm er, and

Mol ly H Donohue, for respondent.

GALE, Judge: Respondent determ ned a deficiency of $5,679
in petitioner’'s Federal incone tax for 2001. After concessions,!?
the issue for decision is whether petitioner may deduct as a

nmedi cal care expense under section 2132 anpunts paid in 2001 for

Petitioner concedes that she is not entitled to any
deduction for an individual retirenment account contribution, and
respondent concedes that petitioner is entitled to deduct
$1, 369. 59 as nedi cal expenses under sec. 213.

2Unl ess otherwi se indicated, all section references_are to
(continued. . .)
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hor mone t herapy, sex reassignnment surgery, and breast
augnent ati on surgery that petitioner contends were incurred in
connection wth a condition known as gender identity disorder.
FI NDI NGS OF FACT

Many of the facts have been stipul ated, and the stipul ated
facts and attached exhibits are incorporated in our findings by
this reference. The parties have stipulated that this case is
appeal able to the U S. Court of Appeals for the First GCrcuit.

| . Petitioner’s Backqground

Rhi annon G O Donnabhain (petitioner) was born a genetic
mal e wi t h unanbi guous mal e genitalia. However, she® was
unconfortable in the mal e gender role fromchil dhood and first
wore worren’ s clothing secretly around age 10. Her disconfort
regardi ng her gender intensified in adol escence, and she
continued to dress in wonen’s clothing secretly.

As an adult, petitioner earned a degree in civil
engi neering, served on active duty wth the U S. Coast Quard,
found enpl oynment at an engineering firm married, and fathered
three children. However, her disconfort with her gender
persisted. She felt that she was a female trapped in a mal e

body, and she continued to secretly wear wonen’ s cl ot hi ng.

2(...continued)
t he I nternal Revenue Code of 1986, as anended and in effect in
the year in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

SReflecting petitioner’'s preference, we use the fem nine
pronoun to refer to her throughout this Opinion.
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Petitioner’s marriage ended after nore than 20 years. After
separating fromher spouse in 1992, petitioner’s feelings that
she wanted to be female intensified and grew nore persistent.*

1. Petitioner’'s Psychot herapy and D agnosi s

By m d-1996 petitioner’s disconfort with her nmal e gender
role and desire to be female intensified to the point that she
sought out a psychot herapist to address them After
investigating referrals, petitioner contacted D ane Ellaborn (M.
El | aborn), a licensed independent clinical social worker (LICSW
and psychot herapi st, and comenced psychot herapy sessions in
August 1996.

Al t hough not a nedical doctor, Ms. Ellaborn had a master’s
degree in social work and as an LI CSWwas aut hori zed under
Massachusetts | aw to di agnose and treat psychiatric illnesses.
She had specialized training in the diagnosis and treatnent of
gender-rel ated di sorders.

During petitioner’s psychot herapy Ms. Ellaborn |earned of
petitioner’s cross-dressing history and of her |ongstanding
belief that she was really fermal e despite her nmale body. ©Ms.

El | aborn observed that petitioner was very sad and anxi ous, had
very low self-esteem had |imted social interactions, and was
obsessed with issues concerning the incongruence between her
percei ved gender and her anatom cal sex.

In early 1997, after approximately 20 weekly i ndividual

t herapy sessions, Ms. Ellaborn’s diagnosis was that petitioner

“Petitioner and her spouse were divorced in 1996.
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was a transsexual suffering from severe gender identity disorder
(G@D), acondition listed in the D agnostic and Stati sti cal
Manual of Mental D sorders (4th ed. 2000 text revision) (DSMI V-
TR), published by the American Psychiatric Association. The DSM
| V-TR states that a diagnosis of GDis indicated where an
i ndi vi dual exhibits (1) a strong and persistent desire to be, or
belief that he or she is, the other sex; (2) persistent
di sconfort wwth his or her anatom cal sex, including a
preoccupation with getting rid of primary or secondary sex
characteristics; (3) an absence of any physical intersex
(hermaphroditic) condition; and (4) clinically significant
di stress or inpairnment in social, occupational, or other
i nportant areas of functioning as a result of the disconfort
arising fromthe perceived i ncongruence between anatom cal sex
and perceived gender identity.® See DSMIV-TR at 581. Under the
classification systemof the DSMIV-TR, a severity nodifier--

m | d, noderate, or severe--may be added to any diagnosis.® The

°I'n reaching her diagnosis Ms. Ellaborn considered and rul ed
out ot her causes--so-called conorbid conditions--of petitioner’s
synpt ons, including psychosis, an earlier diagnosis of attention
deficit/hyperactivity disorder, depression, and transvestic
fetishism

Transvestic fetishism“occurs in heterosexual (or bisexual)
men for whomthe cross-dressing behavior is for the purpose of
sexual excitenment. Aside fromcross-dressing, nost individuals
with Transvestic Fetishismdo not have a history of chil dhood
cross-gender behaviors.” DSMIV-TR at 580. Petitioner reported
to Ms. Ellaborn that she cross-dressed in order to feel nore
fem nine rather than for purposes of sexual arousal.

A nodifier of “severe” indicates that there are nany nore
synptons than those required to make the diagnosis, or several
synptons that are particularly severe are present, or the

(continued. . .)
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term“transsexualisni is currently used in the DSM1V-TR to
describe G D synptons that are severe or profound.’
Both the DSMIV-TR and its predecessor the DSM IV contain
the follow ng “Cautionary Statenent”:

The purpose of DSMIV is to provide clear
descriptions of diagnostic categories in order to
enable clinicians and investigators to di agnose,
communi cate about, study, and treat people with various
mental disorders. It is to be understood that
i nclusion here, for clinical and research purposes, of
a diagnostic category * * * does not inply that the
condition neets legal or other non-nedical criteria for
what constitutes nental disease, nental disorder, or
mental disability. * * *

5(...continued)
synptons result in marked inpairnment in social and occupati onal
functioning beyond the m ni mum threshold required for diagnosis.
See DSM | V- TR at 2.

"The G D di agnosis was | abel ed “transsexual i snf when it
first appeared in the third edition of the DSM published in 1980
(DSMI11). The fourth edition of the DSM published in 1994
(DSM V), replaced the transsexualismdiagnosis with G D and
added the criterion for the diagnosis that the patient exhibit
clinically significant distress or inpairnment in inportant areas
of functioning. The DSM IV underwent a text revision in 2000,
resulting in the DSMIV-TR, but there are no material differences
in the DSMs treatnent of G D as between the DSM IV and DSM | V- TR
edi tions.

Not wi t hst andi ng the repl acenent of the transsexualism

di agnosis with A D, the terns “transsexualisni and “transsexual”
are still used generally in psychiatry to refer to severe or
profound G D or a sufferer thereof.



[11. Treatnent of G D

The Worl d Professional Association for Transgender Health
(WPATH), fornerly known as the Harry Benjam n International
Gender Dysphoria Association, Inc., is an association of nedical,
surgical, and nental health professionals specializing in the
under st andi ng and treatnment of A D.8 WPATH publishes “Standards
of Care” for the treatnment of G D (hereinafter Benjam n standards
of care or Benjam n standards). The Benjam n standards of care
were originally approved in 1979 and have undergone six revisions
t hrough February 2001.

Summari zed, the Benjam n standards of care prescribe a
“triadic” treatnment sequence for individuals diagnosed wth G D
consisting of (1) hornonal sex reassignnent; i.e., the
adm ni stration of cross-gender hornones to effect changes in
physi cal appearance to nore closely resenble the opposite sex;?®
(2) the “real-life” experience (wherein the individual undertakes
atrial period of living full tinme in society as a nenber of the

opposite sex); and (3) sex reassignnent surgery, consisting of

8Harry Benjamin, MD. (1885-1986), was an endocri nol ogi st
who in conjunction with nental health professionals in New York
did pioneering work in the study of transsexualism The parties
have stipul ated that the term “gender dysphoria” was coi ned by
Dr. Norman Fisk (Dr. Fisk) in 1973 to describe patients
presenting with dissatisfaction and unhappiness with their
anatom c and genetic sex and their assigned gender. The parties
have further stipulated that, according to a 1974 article by Dr.
Fi sk, transsexualismrepresents the nost extreme form of gender
dysphori a.

°Both parties’ experts agree that adm nistration of cross-
gender hornones in genetic males wwth G D al so has a
psychol ogi cal effect, producing a sense of well-being and a
“cal mng effect”.
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genital sex reassignnent and/or nongenital sex reassignnent, nore
fully described as foll ows:
Genital surgical sex reassignnment refers to surgery of the
genitalia and/or breasts performed for the purpose of
altering the norphology in order to approxi mate the physi cal
appearance of the genetically other esx [sic] in persons
di agnosed as gender dysphoric. * * * Non-genital surgical
sex reassignnent refers to any and all other surgical
procedures of non-genital, or non-breast, sites (nose,
throat, chin, cheeks, hips, etc.) conducted for the purpose
of effecting a nore masculine appearance in a genetic femal e
or for the purpose of effecting a nore fem nine appearance
in a genetic male in the absence of identifiable pathology
whi ch woul d warrant such surgery regardl ess of the patient’s
genetic sex (facial injuries, hermaphroditism etc.).
Under the Benjam n standards, an individual nmust have the
recomendation of a |licensed psychotherapist to obtain hornonal
or surgical sex reassignnment. Hornonal sex reassignnent requires
t he recommendati on of one psychot herapi st and surgical sex
reassi gnnment requires the recomendati ons of two.® The
recommendi ng psychot her api st shoul d have di agnostic evi dence for
transsexualismfor a period of at |east 2 years, independent of
the patient’s clains.
The Benjam n standards state that hornonal sex reassignnment
shoul d precede surgical sex reassignnent because the patient’s
degree of satisfaction with hornone therapy “may indicate or

contraindicate |later surgical sex reassignment.” The Benjamn

¥To be qualified to reconmend hornonal or surgical sex
reassi gnment, a psychot herapi st nmust have (1) a nmaster’s degree
in clinical behavioral science, and at |east one of the
recomenders for surgical sex reassignnment nust have a doctoral
degree in the field; (2) conpetence in psychotherapy as
denonstrated by a State license to practice it; and (3)
speci ali zed conpetence in sex therapy and gender identity
di sorders as denonstrated by supervised clinical experience and
conti nui ng educati on.
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standards further state that “Cenital sex reassignnment shall be
preceded by a period of at |east 12 nonths during which tine the
patient lives full-tinme in the social role of the genetically
ot her sex.” The standards provide that breast augnentation
surgery may be perfornmed as part of sex reassignnment surgery for
a male-to-female patient “if the physician prescribing hornones
and the surgeon have docunented that breast enlargenent after
under goi ng hornone treatnment for 18 nonths is not sufficient for
confort in the social gender role.”

| V. Ms. Ellaborn’s Treatnent Plan for Petitioner

After diagnosing severe GDin petitioner in early 1997, Ms.
El | aborn adm ni stered a course of treatnment that foll owed the
Benj anmi n standards of care.!!

A. Petitioner’s Hornone Treatnents

In February 1997 Ms. Ellaborn referred petitioner to an
endocrinol ogi st for fem nizing hornone therapy, and petitioner
comenced taki ng hornones in Septenber 1997.'2 She remai ned on
fem ni zi ng hornones continuously through the taxable year in

i ssue (2001).1%

1petitioner attended nonthly individual therapy sessions
t hroughout nost of 1997.

12Pet i ti oner was hesitant about starting hornones and
changi ng her appearance too quickly. She was concerned about the
i npact on her children and coworkers. Petitioner’s 16-year-old
son was living with her at the tinme, and petitioner w shed to
post pone significant changes in her appearance until after her
son had graduated from hi gh school and begun coll ege.

3petitioner also commenced el ectrolysis treatnents to
renmove body hair in Septenber 1997 and continued them t hrough
(continued. . .)
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After begi nning hornone therapy petitioner told Ms. Ellaborn
that she felt calner and better enotionally and that she felt
positive about her physical changes. M. Ellaborn viewed
petitioner’s positive reactions to hornone therapy as validation
of the G D di agnosi s.

Petitioner advised her forner spouse and children of her G D
di agnosis in 1997 and 1998, respectively.

B. Petitioner’'s “Real -Life” Experience

In consultation with Ms. Ellaborn, petitioner decided to
undertake the Benjam n standards’ “real-life” experience; i.e.,
to present in public as female on a full-tinme basis in March
2000. Petitioner legally changed her name from Robert Donovan to
Rhi annon G O Donnabhain and arranged to have the gender
designation on her driver’s |license changed, on the basis of her
G D di agnosi s.® She underwent surgery to fem nize her facial

features, ! and with the cooperation of her enployer conmenced

B3(...continued)
2005. The deductibility of the expenses related to electrolysis
IS not at issue.

4The children’s reactions were characterized by
enbarrassnent, anger, denial, and w t hdrawal .

5petitioner also carried with her a letter from Ms.
El | aborn explaining the G D diagnosis, to be used in the event
she was confronted by authorities for using a sex-segregated
facility such as a restroomor a changi ng room

Mg, El | aborn had observed that, notw thstanding 18 nonths
of hornone therapy, petitioner had distinctly mal e faci al
features which interfered with her “passing” as female. M.

El | aborn referred petitioner to a plastic surgeon who in March

2000 performed procedures designed to fem nize petitioner’s

facial features, including a rhinoplasty (nose reshaping), a
(continued. . .)
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presenting as a female at work around April of that year
Petitioner informed Ms. Ellaborn that her transition at work went
snoothly and that the “real-life” experience had been “incredibly
easy”. Ms. Ellaborn viewed petitioner’s positive response to her
“real -l1ife” experience as further validation of the GD
di agnosi s.

C. Petitioner’s Sex Reassi gnnent Surgery

Petitioner’s anxiety as a result of having nmale genitalia
persi sted, !’ however, and Ms. Ellaborn concluded that her
prognosi s w thout genital surgical sex reassignnment (sex
reassi gnment surgery) was poor, in that petitioner’s anxiety over
the I ack of congruence between her perceived gender and her
anatom cal sex would continue in the absence of surgery and woul d
inpair her ability to function normally in society. |In Novenber
2000 Ms. Ellaborn wote a referral letter to Dr. Toby Ml tzer
(Dr. Meltzer), a board-certified plastic and reconstructive
surgeon, with over 10 years’ experience specializing in sex
reassi gnment surgery, to secure a place for petitioner on his

waiting |ist.

18(, .. conti nued)
facelift, and a tracheal shave (reducing cartilage of the “Adanis
apple”). Petitioner was dissatisfied with the initial results,
and in Decenber 2000 the surgeon performed further surgery to
revise the effects of the earlier procedures. The surgeon al so
gave petitioner a Botox treatnent at that tinme. The
deductibility of the foregoing procedures is not at issue.

YI'n one instance, petitioner held a knife and had an urge
to cut off her penis.
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After three additional therapy sessions with petitioner in
m d- 2001, Ms. Ell aborn concluded that petitioner had satisfied or
exceeded all of the Benjam n standards’ criteria for sex
reassi gnment surgery, including tine spent satisfactorily on
fem ni zing hornones and in the “real-life” experience. In July
2001 Ms. Ellaborn wote a second letter to Dr. Meltzer certifying
petitioner’s G D diagnosis and satisfaction of the Benjamn
standards’ criteria for sex reassignnent surgery, and formally
recommendi ng petitioner for the surgery. Another |icensed
psychot herapi st with a doctoral degree in clinical psychol ogy,

Dr. Alex Col eman (Dr. Col eman), exam ned petitioner and provided
a second recommendati on for her sex reassignnment surgery, as
required by the Benjam n standards. Dr. Coleman’s letter to Dr.
Mel t zer observed that petitioner “appears to have significant
breast devel opnent secondary to hornone therapy”.

Petitioner, anticipating the formal recomrendati ons for her
surgery, went for a consultation and exam nation by Dr. Ml tzer
in June 2001 at his offices in Portland, Oregon. Dr. Meltzer
concl uded that petitioner was a good candi date for sex
reassi gnment surgery. Dr. Meltzer’s notes of his physica
exam nation of petitioner state: “Exam nation of her breasts
reveal [sic] approximately B cup breasts with a very nice shape.”

In m d-Cctober 2001 petitioner returned to Portland, and she
underwent sex reassi gnnent surgery on Cctober 19, 2001. The
procedures that Dr. Meltzer carried out included surgical renova

of the penis and testicles and creation of a vagi nal space using
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genital skin and tissue. The procedures were designed to
surgically reconfigure petitioner’s male genitalia to create
femal e genitalia both in appearance and in function, by
reconstructing the penile glans into a neo-clitoris, making
sexual arousal and intercourse possible.

Dr. Meltzer also performed breast augnmentation surgery
designed to nmake petitioner’s breasts, which had experienced sone
devel opment as a result of fem nizing hornones, nore closely
resenbl e the breasts of a genetic fenuale.

In May 2002 Dr. Meltzer perforned foll owp surgery on
petitioner to refine the appearance of her genitals and renove
scar tissue. In February 2005 Dr. Meltzer perfornmed further
surgery on petitioner’s face, designed to fem nize her facial
features. !®

V. Petitioner’s Caimfor a Mdical Expense Deduction

During 2001 petitioner incurred and paid the follow ng
expenses (totaling $21,741) in connection with her hornone
t herapy, sex reassignnment surgery, and breast augnentation
surgery: (1) $19,195 to Dr. Meltzer for surgical procedures,
i ncl udi ng $14, 495 for vagi nopl asty and ot her procedures, $4, 500
for breast augnentation, and $200 towards a portion of
petitioner’s postsurgical stay at Dr. Meltzer’'s facility; (2) $60
for medi cal equipnent; (3) $1,544 in travel and | odging costs

away from hone for presurgical consultation and surgery; (4) $300

8The deductibility of these procedures undertaken in 2002
and 2005 is not at issue.
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to Ms. Ellaborn for therapy; (5) $260 for the consultation for a
second referral letter for surgery; and (6) $382 for hornone

t herapy. These paynents were not conpensated for by insurance or
ot herw se.

On her Federal inconme tax return for 2001, petitioner
clainmed an item zed deduction for the foregoing expenditures as
medi cal expenses, which respondent subsequently disallowed in a
noti ce of deficiency.

VI . Expert Testi nony

A. Petitioner’'s Expert: Dr. Brown

Petitioner’'s expert, Dr. George R Brown (Dr. Brown), is a
I i censed physician, board certified in adult psychiatry by the
American Board of Psychiatry and Neurology. Dr. Brown has been a
menber of the American Psychiatric Association since 1983 and was
el ected a Distinguished Fell ow of that organization in 2003. At
the time of trial Dr. Brown was a professor and associ ate
chai rman of the Departnent of Psychiatry at East Tennessee State
University and chief of psychiatry at Janes H Quillen Veterans
Affairs Medical Center in Johnson City, Tennessee.

Dr. Brown has been an active nenber of WPATH since 1987
including serving on its board of directors, and he partici pated
in the devel opnent of the Benjam n standards of care. He has
seen approximately 500 G D patients either in a clinical setting
or as an academ c researcher. Dr. Brown has published nunerous
papers in peer-reviewed nedical journals and witten several book

chapters on topics related to A D, including those in the Merck
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Manual s, one of the nost w dely used nedical reference texts in
t he worl d.

Gting its recognition in the DSM I V-TR, standard nedi cal
reference texts, and Wrld Health Organization publications, Dr.
Brown contends that there is general agreenent in mainstream
psychiatry that GDis a legitimate nental disorder. Dr. Brown
i ndicates that there are no biological or |aboratory tests that
may be used to diagnose G D but notes the sanme is true of
virtually all of the nmental disorders listed in the DSM I V-TR

In Dr. Brown’s view, proper nedical treatnent of a person
di agnosed with @ D includes extended psychot herapy and one or
nore of the triadic therapies in the Benjam n standards. Dr.
Brown is not aware of any case in which psychotherapy al one was
effective in treating severe G D. For individuals with severe
G D, Dr. Brown believes conpletion of the entire triadic
sequence, i.e., through sex reassignnent surgery, is usually
medi cal |y necessary to “cure or mtigate the distress and
mal adapti on caused by G D.”

In Dr. Brown’s opinion, it is also inportant to the nental
health of a male with severe G D to be able to “pass”
convincingly in public as female—-that is, to be perceived as
femal e by nenbers of the public. Failure to pass exacerbates the
anxi eties associated wwth G D. Passing includes the use of sex-
segregated facilities such as restroons and | ocker roons, where a
failure to pass can result in public humliation, assault, or

arrest. Genetic males with G D sonetines have distinctly male
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facial features that make it difficult to pass, absent surgery to
fem ni ze facial features

According to Dr. Brown, autocastration, autopenectony, and
sui ci de have been reported in patients who did not receive
appropriate treatnent for their GD. Dr. Brown rejects the idea
that sex reassignnent surgery is conparable to cosnetic surgery
or is undertaken to inprove one’'s appearance, in view of the
social stigma (including rejection by famly and enpl oynent
di scrimnation) and the pain and conplications typically
associ ated with such surgery. Moreover, Dr. Brown observes,
normal genetic males generally do not desire to have their penis
and testicles renoved. Such a desire is regarded in the
psychiatric literature as a likely manifestation of psychosis
(usual ly schi zophrenia) or G D, followed by a range of other |ess
i kely explanations. In Dr. Brown’ s opinion, people undergo sex
reassi gnment surgery because of the severity of their GD
synptons and the | ack of any other known effective treatnent.

In Dr. Brown’s view, the scientific literature denonstrates
positive therapeutic outconmes from sex reassignnment surgery. He
cites wdely used psychiatric reference texts that reach the sane

concl usi on. 1°

19See Green, “Gender ldentity Disorder in Adults”, in New
Oxford Text book of Psychiatry 915 (Gelder, et al., eds., Oxford
Univ. Press 2000); Geen & Blanchard, “Gender ldentity
Di sorders,” in Kaplan & Sadock’s Conprehensive Text book of
Psychiatry 1660 (Sadock & Sadock, eds., 7th ed., Lippincott
Wllianms & W1 kins 2000); Levine, “Sexual D sorders”, in
Psychiatry 1492 (Tasman, et al., eds., 2d ed., John Wley & Sons
2005) .



On the basis of a review of petitioner’s nedical

a telephone interview with peti
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records and
Dr .

tioner, Brown opi ned t hat

petitioner was properly diagnosed with G D and petitioner’s

treat ments,
and nedi cal ly necessary.

B. Respondent’s Expert:

i ncl udi ng sex reassi gnnent surgery, were appropriate

Dr. Schm dt

Respondent’ s expert,
Schmdt), is a licensed physici

by the Anmerican Board of Psychi

of the Anerican Psychiatric Association

Dr. Schm dt was a professor of
Uni versity School of Medi cine,
Hopkins Health Care, and chair
Hopki ns Bayvi ew Medi cal Center.

Dr. Schm dt cof ounded the
of the Johns Hopkins Hospital,
program devoted to the eval uati
di sorders, in 1971.
clinical
participated in the eval uation

year di agnosed with d D.

managed a patient with G D since the m d-1980s,

clinical
Schm dt’s expert report states

publication” of several

Dr. Chester W Schm dt,

However,

activity consists of evaluating new cases of G D.

peer-revi ewed nedi ca

Jr. (Dr.

an, board certified in psychiatry
atry and Neurol ogy, and a nenber
At the tinme of trial
psychiatry at the Johns Hopki ns
Johns

t he chief nmedical director

of the nedical board, Johns

Sexual Behavior Consultation Unit

a clinical, teaching, and research

on and treatnent of sexua

Since that time he has been active in the

and teaching aspects of transsexualism having

of approximately 12 patients per
he has not directly treated or
and his current
Dr.
that he has “participated in the

journal articles

about G D, but none has been identified for which he was a |i sted
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aut hor, and he has never witten a chapter on the subject in a
medi cal reference text.

In his expert report, Dr. Schm dt asserts that the validity
of the G D diagnosis remains the subject of debate within the
psychiatric profession and that he currently is undeci ded about
its validity.? However, 10 nonths before submitting his expert
report, Dr. Schm dt provided a diagnosis of G D as an expert in a
U S District Court proceeding and continued to make the
di agnosis regularly through the tinme of trial, as do other
practitioners at the Johns Hopki ns sexual disorders clinic he
cof ounded. Further, Dr. Schm dt states that the G D diagnosis is
taught to psychiatrists in training at his and other nedi cal
schools and is a condition with which they nust be famliar.

Dr. Schm dt agreed that G D requires treatnent. He has
observed that “you can’t wal k around day after day being
anbi guous about your gender identity. It wll tear you apart
psychologically”. Dr. Schmdt |ikew se agreed that untreated A D
in mal es can sonetines | ead to autopenectony, autocastration, and
sui ci de.

Dr. Schm dt believes that the Benjam n standards of care are
nmerely guidelines rather than true standards of care, in that
they do not neet the legal threshold of a “community” standard,

t he departure from which would constitute nmal practice. Dr.

2Dr. Schmdt’'s report states that he is uncertain that G D
is a nental disorder in the light of the heterogeneity of G D
patients (in terns of presentation, personality, and notivation)
and the lack of a scientifically supported etiology of the
condi tion.
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Schm dt further believes that the Benjam n standards enjoy only
limted acceptance in Anmerican nedicine generally. He is
unawar e, however, of any significant disagreenent with the
Benjam n standards within the psychiatric profession, other than
a mnority that considers sex reassignnent surgery unethical
Dr. Schm dt agrees with the Benjam n standards’ treatnent
protocols, wth the exception that he believes psychot herapy
shoul d be mandatory rather than nerely recomended for candi dates
for sex reassignment. Al G D patients at the sexual disorders
clinic where Dr. Schm dt practices are advised to becone famliar
wi th the Benjam n standards of care.

Dr. Schm dt believes that cross-gender hornone therapy and
sex reassignnment surgery have recogni zed nedi cal and psychiatric
benefits for persons suffering from G D, including reinforcenent
of an internal sense of consistency and bal ance in their gender
identity. Dr. Schm dt has al so expressed the view that once a
genetic male wth G D nakes the decision to transition to a
femal e identity, everything that reinforces the identity is
hel pful for psychol ogical well-being. However, in his opinion a
t herapi st should remain neutral regardi ng whether a patient
shoul d undergo hornone therapy or the surgery because, Dr.
Schm dt believes, there is insufficient scientific evidence of
the procedures’ efficacy in treating G@D. A therapist should
accordingly only take a position when there are contraindi cations

to the procedures, in his opinion.
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Gven his viewthat failure to adhere to the Benjamn
standards of care would not constitute mal practice and that a
t herapi st should remain neutral regarding the adm nistration of
hor none therapy or sex reassignnent surgery, Dr. Schm dt
concl udes that the procedures are elective and not nedically
necessary. He acknow edges, however, that the issue of the
medi cal necessity of sex reassignnent surgery is “contentious and
vari able within American nedicine.”

Finally, while noting that there is sonme evidence that G D
may have a neurol ogi cal cause, Dr. Schm dt believes that there is
no conclusive scientific proof that GDis the result of a
genetic or congenital abnormality.

C. Respondent’s Expert: Dr. Dietz

Respondent’s expert, Dr. Park Dietz (Dr. Dietz), is a
I i censed physician and board certified in psychiatry by the
Anerican Board of Psychiatry and Neurol ogy. Like Dr. Brown, he
is a Distinguished Fellow of the American Psychiatric
Association. At the time of trial Dr. Dietz was a clinical
prof essor of psychiatry and behavi oral sciences at the University
of California at Los Angel es School of Medicine. Dr. Dyetz’
specialty is forensic psychiatry, and he has witten
approxi mately 100 professional publications, nostly on sexual,
crimnal, and antisocial behavior fromthe standpoint of forensic
psychiatry, in peer-reviewed journals, reference text chapters,
and other nedia. Dr. Dietz was recognized as an expert in

forensic psychiatry. He was retained by respondent for the
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pur pose of addressing the question of whether G D or
transsexualismis a disease or illness.

It is Dr. Dietz’ opinion that GDis a nental disorder,
susceptible of a correct or incorrect diagnosis, but not a
di sease or an illness because it has not been shown to arise from
a pat hol ogi cal process within the body--a necessary condition for
a disease in Dr. Dietz’ view? Wile acknow edgi ng that
commentators on the subject have advanced at | east three possible
“sufficient conditions” for the presence of disease (nanely,

di sconfort, dysfunction, or pathology), Dr. Dietz considers
pat hol ogy the appropriate sufficient condition. Thus, in Dr.
Dietz’ opinion, disease is defined as foll ows:

To be a disease, a condition nmust arise as a result of

a pat hol ogi cal process. It is not necessary that this

process be fully known or understood, but it is

necessary that the pathol ogy occur within the

i ndi vidual and reflect abnormal structure or function

of the body at the gross, mcroscopic, nolecular,

bi ochem cal, or neuro-chem cal |evels. * * *

Cting the cautionary statenent in the DSMIV-TR (to the
effect that inclusion of a condition in a diagnostic category of
the DSM does not inply that the condition neets legal criteria
for nmental disease), Dr. Dietz asserts that the designation of a

condition as a nental disorder in the DSM | V-TR does not indicate

that the condition is a disease. To be a disease, a nental

2Dr. Dietz believes that “illness” is sinply “the
recogni zed presence of disease, usually as a result of the host
experiencing signs or synptons, but sonetinmes as a result of an
incidental finding by a clinician or the observations of a third

party.”
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di sorder must have a denonstrated organic or biological originin
the individual, in his view

Dr. Dietz testified that since qualification as a di sease
under his definition depends upon a denonstration of the
condition’s organic origins, a condition my be a disease but not
known as such, pending scientific discoveries concerning its
etiology. For exanple, panic disorder and obsessive-conpul sive
di sorder are now understood to have an organic basis, but their
etiology was only discovered as a result of |aboratory advances
within the | ast decade or so. Thus, both conditions are di seases
under Dr. Dietz’ definition, but would not have been recogni zed
as such 20 years ago. Dr. Dietz confirned that bulima? is
psychol ogi cal | y unheal thy but not a di sease under his formulation
because it has no denonstrated organic etiology. Dr. Dietz was
unabl e to say whether anorexia? is a disease under his
definition because he was unfamliar with the current state of
scientific know edge of anorexia's etiology. In Dr. Dietz' view,
post-traumati c stress disorder is not a disease as he defines the

term but an injury.

2As confirnmed by Dr. Dietz, bulima is a nmental disorder
characterized by binge eating foll ow ng by inappropriate
conpensatory behaviors to avoid weight gain, such as induced
vom ti ng.

2As confirnmed by Dr. Dietz, anorexia is a nental disorder
in which an individual refuses to maintain a mninally nornal
body wei ght, is phobic regarding weight gain, and exhibits a
di sturbance in perception of the shape or size of his or her
body.
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Dr. Dietz agrees that A D is sonetines associated with
aut openect ony, autocastration, and sui cide.
OPI NI ON

Medi cal Expense Deductions Under Section 213

A | n General

Section 213(a) allows a deduction for expenses paid during
the taxable year for nedical care that are not conpensated for by
i nsurance or otherwise and to the extent that such expenses
exceed 7.5 percent of adjusted gross incone.? |n addition
section 213(d)(1)(B) and (2) provides that certain anmounts paid
for transportation and | odgi ng, respectively, may qualify as
anounts paid for nedical care under section 213(a) if a
taxpayer’s travel away fromhonme is primarily for and essenti al
to receiving nedical care.?

B. Definition of Medical Care

Congress first provided an incone tax deduction for nedical
expenses in 1942. See Revenue Act of 1942, ch. 619, sec. 127(a),
56 Stat. 825. The original provision was codified as section

23(x) of the 1939 Internal Revenue Code and read as foll ows:

24Sec. 213(b) provides that anmpbunts paid for a prescribed
drug are treated as anounts paid for nedical care. The parties
have stipulated that the fem ni zi ng hornones petitioner purchased
in 2001 were a prescribed drug within the nmeani ng of sec. 213(b)
and (d)(3), but respondent does not stipulate that the hornones
were for the treatnent of an illness or disease within the
meani ng of sec. 213.

#The parties have stipulated that if any part of
petitioner’s sex reassignnent surgery is determ ned by the Court
to be deductible under sec. 213, then petitioner’s travel and
| odgi ng costs incurred in connection with her consultation and
surgery by Dr. Meltzer are al so deductible.
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SEC. 23. DEDUCTI ONS FROM GRCSS | NCOVE

I n conputing net income there shall be allowed as
deduct i ons:

* * * * * * *

(x) Medical, Dental, Etc., Expenses.--Except as
limted under paragraph (1) or (2), expenses paid during the
taxable year * * * for medical care of the taxpayer * * *.
The term “nedi cal care”, as used in this subsection, shal
i ncl ude anmobunts paid for the diagnosis, cure, mtigation,
treatnent, or prevention of disease, or for the purpose of
affecting any structure or function of the body * * *.

At the tinme, the Senate Comm ttee on Finance commented on the new

deduction for nedical expenses in relevant part as foll ows:

The term “nmedical care” is broadly defined to
i ncl ude amobunts paid for the diagnosis, cure,
mtigation, treatnment, or prevention of disease, or for
t he purpose of affecting any structure or function of
the body. It is not intended, however, that a
deduction should be all owed for any expense that is not
incurred primarily for the prevention or alleviation of
a physical or nental defect or illness.

S. Rept. 1631, 77th Cong., 2d sess. 95-96 (1942), 1942-2 C. B
504, 576-577 (enphasis added); see Stringhamv. Conm ssioner, 12

T.C. 580, 583-584 (1949) (nedical care is defined in broad and
conpr ehensi ve | anguage, but it does not include itens which are
primarily nondeducti bl e personal |iving expenses), affd. 183 F.2d
579 (6th Cir. 1950).

The core definition of “nmedical care” originally set forth
in section 23(x) of the 1939 Code has endured over tine and is
currently found in section 213(d)(1)(A), which provides as

foll ows:
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SEC. 213 (d). Definitions.--For purposes of this
section—

(1) The term “nedi cal care” neans
anount s pai d- -

(A) for the diagnosis, cure,
mtigation, treatnent, or
prevention of disease, or for the
pur pose of affecting any structure
or function of the body * * *

Thus, since the inception of the nedical expense deduction, the
definition of deductible “nedical care” has had two prongs. The
first prong covers anounts paid for the “diagnosis, cure,
mtigation, treatnment, or prevention of disease” and the second
prong covers anounts paid “for the purpose of affecting any
structure or function of the body”.

The regul ations interpreting the statutory definition of
medi cal care echo the description of nedical care in the Senate
Fi nance Comm ttee report acconpanying the original enactnent.
The regul ations state in relevant part:

(e) Definitions--(1) Ceneral. (i) The term

“medi cal care” includes the diagnosis, cure,

mtigation, treatnment, or prevention of disease.

Expenses paid for “nmedical care” shall include those

paid for the purpose of affecting any structure or

function of the body or for transportation primarily

for and essential to nedical care. * * *

(i) * * * Deductions for expenditures for nedical
care all owabl e under section 213 wll be confined

strictly to expenses incurred primarily for the

prevention or alleviation of a physical or nental

defect or illness. * * * [Sec. 1.213-1(e)(1), Incone
Tax Regs.; enphasis added.]

Not ably, the regulations, mrroring the | anguage of the Finance
Commttee report, treat “disease” as used in the statute as

synonynous with “a physical or nental defect or illness.” The
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| anguage equating “nental defect” with “disease” was in the first
version of the regul ations pronul gated in 1943 and has stood
unchanged since. See T.D. 5234, 1943 C.B. 119, 130. 1In
addition, to qualify as “nedical care” under the regul ations, an
expense nust be incurred “primarily” for alleviation of a
physi cal or nental defect, and the defect nust be specific.
“[Aln expenditure which is nerely beneficial to the genera
health of an individual, such as an expenditure for a vacati on,
is not an expenditure for nedical care.” Sec. 1.213-1(e)(1)(ii),
| ncome Tax Regs.

G ven the reference to “nental defect” in the legislative
hi story and the regulations, it has also |long been settled that
“di sease” as used in section 213 can extend to nental disorders.

See, e.g., Fischer v. Comm ssioner, 50 T.C. 164, 173 n.4 (1968)

(“That nental disorders can be ‘disease’ wthin the nmeaning of
[ section 213(d)(1)(A)] is no longer open to question.”); Starrett
v. Comm ssioner, 41 T.C 877 (1964); Hendrick v. Conmm ssioner, 35

T.C. 1223 (1961).
In Jacobs v. Conm ssioner, 62 T.C. 813 (1974), this Court

reviewed the legislative history of section 213 and synt hesi zed
the caselaw to arrive at a framework for anal ysis of disputes
concerni ng nmedi cal expense deductions. Noting that the nedical
expense deduction essentially carves a limted exception out of
the general rule of section 262 that “personal, living, or famly
expenses” are not deductible, the Court observed that a taxpayer

seeki ng a deduction under section 213 nust show (1) “the
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present existence or inmnent probability of a disease, defect or
illness--nmental or physical” and (2) a paynent “for goods or
services directly or proximately related to the diagnosis, cure,
mtigation, treatnment, or prevention of the disease or illness.”
Id. at 818. Mbdreover, where the expenditures are arguably not
“wholly nedical in nature” and nay serve a personal as well as
medi cal purpose, they nust also pass a “but for” test: the
t axpayer must “prove both that the expenditures were an essenti al
el ement of the treatnent and that they would not have ot herw se
been incurred for nonnedical reasons.” |d. at 819.2

C. Definition of Cosnetic Surgery

The second prong of the statutory definition of “nedical
care”, concerning amounts paid “for the purpose of affecting any
structure or function of the body”, was eventually adjudged too
i beral by Congress. The Internal Revenue Service, relying on
the second prong, had determned in two revenue rulings that
deductions were allowed for anobunts expended for cosnetic
procedures (such as facelifts, hair transplants, and hair renoval
t hrough el ectrol ysis) because the procedures were found to affect
a structure or function of the body within the neaning of section
213(d)(1)(A). See Rev. Rul. 82-111, 1982-1 C. B. 48 (hair
transplants and hair renoval); Rev. Rul. 76-332, 1976-2 C. B. 81

26Appl ying the foregoing principles, the Court in Jacobs v.
Commi ssioner, 62 T.C 813 (1974), concluded that the expenses of
t he taxpayer’s divorce, even though the divorce was reconmended
by the taxpayer’s psychiatrist and was beneficial to the
taxpayer’s nental health, were not deductible nedical expenses
because the divorce woul d have been undertaken even absent the
t axpayer’s depression.
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(facelifts); see also Mattes v. Comm ssioner, 77 T.C 650 (1981)

(hair transplants to treat premature bal dness deducti bl e under
section 213).

In 1990 Congress responded to these rulings by anendi ng
section 213 to include new subsection (d)(9) which, generally
speaki ng, excludes cosnetic surgery fromthe definition of
deducti bl e nmedi cal care. See Omi bus Budget Reconciliation Act
of 1990, Pub. L. 101-508, sec. 11342(a), 104 Stat. 1388-471. A
review of the legislative history of section 213(d)(9) shows that
Congress deened the anmendnent necessary to clarify that
deductions for nedical care do not include anounts paid for “an
el ective, purely cosnetic treatnent”. H Conf. Rept. 101-964, at
1031 (1990), 1991-2 C B. 560, 562; see also 136 Cong. Rec. 30485,
30570 (1990) (Senate Finance Comm ttee report |anguage on Omi bus

Budget Reconciliation Act of 1990).27

2"The bill as initially passed in the House of
Representatives did not include a provision addressing cosnetic
surgery; this provision originated in the Senate. The report of
t he Senate Finance Conmittee, which was informally printed in the
Congr essi onal Record, contrasted “cosnetic” procedures with
“medi cal |y necessary procedures” as foll ows:

For purposes of the nedical expense
deduction, the IRS generally does not

di stingui sh between procedures which are
nmedi cal |y necessary and those which are
purely cosnetic.

* * * * * * *

* * * Expenses for purely cosnetic procedures
that are not nedically necessary are, in
essence, voluntary personal expenses, which
i ke other personal expenditures (e.g., food
and clothing) generally should not be
(continued. . .)
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Section 213(d)(9) defines “cosnetic surgery” as foll ows:

SEC. 213(d). Definitions.--For purposes of this
section—

(9) Cosnetic surgery.--

(A) I'n general.--The term
“medi cal care” does not include
cosnetic surgery or other simlar
procedures, unless the surgery or
procedure i s necessary to
aneliorate a deformty arising
from or directly related to, a
congenital abnormality, a personal
injury resulting froman acci dent
or trauma, or disfiguring disease.

(B) Cosnetic surgery
defined. --For purposes of this
paragraph, the term “cosnetic
surgery” means any procedure which
is directed at inproving the
patient’s appearance and does not
meani ngful Iy pronote the proper
function of the body or prevent or
treat illness or disease.

In sum section 213(d)(9)(A) provides the general rule that the

term “nmedi cal care” does not include “cosnetic surgery” (as

21(...continued)
deducti bl e in conputing taxable incone.

* * * * * * *

* * * [Under the provision, procedures such
as hair renoval electrolysis, hair
transplants, |yposuction [sic], and facelift
operations generally are not deductible. In
contrast, expenses for procedures that are
medi cally necessary to pronote the proper
function of the body and only incidentally
affect the patient’s appearance or expenses
for the treatnment of a disfiguring condition
arising froma congenital abnormality,
personal injury or trauma, or disease (such
as reconstructive surgery follow ng renova
of a malignancy) continue to be

deductible * * *,
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defined) unless the surgery is necessary to aneliorate
deformties of various origins. Section 213(d)(9)(B) then
defines “cosnetic surgery” as any procedure that is directed at
i nproving the patient’s appearance but excludes fromthe
definition any procedure that “neaningfully [pronotes] the proper
function of the body” or “[prevents] or [treats] illness or
di sease”. There appear to be no cases of precedential val ue
interpreting the cosnetic surgery exclusion of section
213(d) (9) .28

1. The Parties’ Positions

Respondent contends that petitioner’s hornone therapy, sex
reassi gnment surgery, and breast augnentation surgery are
nondeducti bl e “cosnetic surgery or other simlar procedures”?®
under section 213(d)(9) because they were directed at inproving
petitioner’s appearance and did not treat an illness or disease,
meani ngful ly pronote the proper function of the body, or
aneliorate a deformty. Although respondent concedes that ADis
a nmental disorder, respondent contends, relying on the expert
testinony of Dr. Dietz, that G Dis not a disease for purposes of
section 213 because it does not arise froman organi c pat hol ogy
wi thin the human body that reflects “abnormal structure or

function of the body at the gross, mcroscopic, nolecular,

28Al - Murshidi v. Conm ssioner, T.C. Summary Opinion 2001-
185, construed sec. 213(d)(9) but was deci ded under sec. 7463 and
may not be treated as precedent. See sec. 7463(b).

2Respondent contends that petitioner’s hornone therapy was
a “simlar procedure” wthin the nmeaning of sec. 213(d)(9)(A).
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bi ochem cal, or neurochem cal levels.” Respondent further
contends that the procedures at issue did not treat disease
because there is no scientific proof of their efficacy in
treating A D and that the procedures were cosnmetic surgery
because they were not nedically necessary. Finally, respondent
contends that petitioner did not have G D, that it was
incorrectly diagnosed, and that therefore the procedures at issue
did not treat a disease.

Petitioner maintains that she is entitled to deduct the cost
of the procedures at issue on the grounds that ADis a well-
recogni zed nmental disorder in the psychiatric field that “falls
squarely within the meani ng of ‘disease’ because it causes
serious, clinically significant distress and inpairnent of
functioning.” Since w dely accepted standards of care prescribe
hornmone treatnent, sex reassignnent surgery, and, in appropriate
ci rcunst ances, breast augnentation surgery for genetic nales
suffering fromdD, expenditures for the foregoing constitute
deducti bl e “nedi cal care” because a direct or proxinmte
rel ati onshi p exists between the expenditures and the “di agnosis,
cure, mtigation, treatnent, or prevention of disease”,
petitioner argues. Mrever, petitioner contends, because the
procedures at issue treated a “di sease” as used in section 213,

they are not “cosnetic surgery” as defined in that section.?3®

petitioner also argues that the expenditures for the
procedures at issue are deductible because they affected a
structure or function of the body (wthin the neaning of sec.
213(d) (1) (A)) and were not “cosnetic surgery” under sec.
(continued. . .)



I11. Analysis

The availability of the nmedical expense deduction for the
costs of hornonal and surgical sex reassignnent for a transsexua
i ndi vi dual presents an issue of first inpression.

A. Statutory Definitions

Det erm ni ng whet her sex reassi gnnent procedures are
deducti bl e “nedi cal care” or nondeductible “cosnetic surgery”
starts with the neaning of “treatnent” and “di sease” as used in
section 213. Both the statutory definition of “nedical care” and
the statute’ s exclusion of “cosnetic surgery” fromthat
definition depend in part upon whether an expenditure or
procedure is for “treatnment” of “disease”. Under section
213(d) (1) (A), if an expenditure is “for the * * * treatnent * * *
of disease”, it is deductible “nmedical care”; under section
213(d)(9)(B), if a procedure “[treats] * * * disease”, it is not
“cosnetic surgery” that is excluded fromthe definition of

“medi cal care”. 3!

30(...continued)
213(d) (9) because they were not “directed at inproving the
patient’s appearance” and because they “neaningfully [pronoted]
t he proper function of the body” (wthin the neaning of sec.
213(d)(9)(B)). G ven our conclusion, discussed hereinafter, that
the expenditures for petitioner’s hornone therapy and sex
reassi gnment surgery are deductible because they “[treated] * * *
di sease” within the nmeaning of sec. 213(d)(1)(A) and (9)(B), we
need not resolve the foregoing issues with respect to those
expenditures. W consider petitioner’s argunents with respect to
t he breast augnmentation surgery nore fully infra.

31As not ed, respondent contends that petitioner’s hornone
therapy is a “simlar procedure” within the nmeaning of the sec.
213(d) (9) (A) exclusion from*“nedical care” of “cosnetic surgery
or other simlar procedures”. Respondent does not contend,
(continued. . .)
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Because the only difference between the quoted phrases in
t hese two subparagraphs is the use of the noun form “treatnent”
versus the verb form*“treat”, we see no neani ngful distinction
between them “Code provisions generally are to be interpreted
so congressional use of the same words indicates an intent to

have the sane neaning apply”. Elec. Arts, Inc. v. Conm ssioner,

118 T.C. 226, 241 (2002); see al so Conm ssioner v. Keystone

Consol . Indus., Inc., 508 U. S. 152, 159 (1993); United States v.

AQynpic Radio & Television, Inc., 349 U S. 232, 236 (1955);

Zuanich v. Conmi ssioner, 77 T.C. 428, 442-443 (1981).

Consequently, the determ nation of whether sonmething is a
“treatnment” of a “disease” is the sane throughout section 213,
whet her for purposes of show ng that an expenditure is for

“medi cal care” under section 213(d)(1)(A) or that a procedure is
not “cosnetic surgery” under section 213(d)(9)(B). A show ng
that a procedure constitutes “treatnent” of a “di sease” both

precl udes “cosnetic surgery” classification under section

31(...continued)
however, that the hornone therapy’'s status as a “simlar
procedure” within the neaning of sec. 213(d)(9)(A) ipso facto

causes the therapy to be excluded from “nedi cal care”. Instead,
by arguing that the hornone therapy was directed at inproving
petitioner’s appearance and did not treat an illness or disease,

respondent concedes that a “simlar procedure” as used in sec.
213(d)(9)(A) is delimted by the definition of “cosnetic surgery”
in sec. 213(d)(9)(B)--that is, that a “simlar procedure” is
excluded fromthe definition of “nmedical care” if it “is directed
at inproving the patient’s appearance and does not neani ngfully
pronote the proper function of the body or prevent or treat

i1l ness or disease”.
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213(d)(9) and qualifies the procedure as “nedical care” under
section 213(d) (1) (A).?*

Congress’s reuse of the terns “treat” and “di sease” in
defining “cosnetic surgery” in section 213(d)(9)(B) triggers a
second principle of statutory construction. Gven that the
phrase “treatment * * * of disease” as used in the section
213(d) (1) (A) definition of “nedical care” had been the subject of
consi derabl e judicial and adm nistrative construction when
Congress incorporated the phrase into the definition of “cosnetic

surgery” in 1990, it “had acquired a settled judicial and

adm nistrative interpretation”. Conm ssioner v. Keystone Consol.
Indus., Inc., supra at 159. 1In these circunstances “it is proper
to accept the already settled neaning of the phrase”. |d.

Therefore, the pre-1990 casel aw and regul ati ons construi ng
“treatnment” and “di sease” for purposes of the section
213(d) (1) (A definition of “nmedical care” are applicable to the
interpretation of those words as used in the section 213(d)(9)(B)

definition of “cosnetic surgery”.

32The parties have stipulated that petitioner did not
undertake hornone therapy or sex reassignment surgery to
aneliorate a deformty arising from or directly related to a
personal injury arising froman accident or trauma, or a
di sfiguring disease. Petitioner has neither argued nor adduced
evi dence that the foregoing procedures aneliorated a deformty
arising from or directly related to, a congenital abnormality.
See sec. 213(d)(9)(A). W consider petitioner’s argunents
concerning the breast augnentation surgery nore fully infra.



B. Is D a “Disease”?

Petitioner argues that she is entitled to deduct her
expenditures for the procedures at issue because they were
treatments for A D, a condition that she contends is a “di sease”
for purposes of section 213. Respondent naintains that
petitioner’s expenditures did not treat “di sease” because ADis
not a “di sease” within the neaning of section 213. Central to
his argunent is respondent’s contention that “di sease” as used in
section 213 has the nmeani ng postul ated by respondent’s expert,
Dr. Dietz; nanely, “a condition * * * [arising] as a result of a
pat hol ogi cal process * * * [occurring] wthin the individual and
[reflecting] abnormal structure or function of the body at the
gross, mcroscopic, nolecular, biochem cal, or neuro-chem cal
| evel s.”

On brief respondent cites the foregoing definition fromDr.
Dietz’ expert report and urges it upon the Court as the neaning
of “disease” as used in section 213; nanely, that a “di sease” for
this purpose nmust have a denonstrated organic or physiol ogi cal
origin in the individual. Consequently, GDis not a “di sease”
because it has “no known organi c pat hol ogy”, respondent argues.*

However, this use of expert testinony to establish the
meani ng of a statutory termis generally inproper. *“[E]xpert
testinmony proffered solely to establish the neaning of a lawis

presunptively inproper.” United States v. Prignore, 243 F.3d 1

3%The experts all agree and the Court accepts, for purposes
of deciding this case, that no organic or biological cause of G D
has been denonstrat ed.
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18 n.3 (1st Gr. 2001). The neaning of a statutory termis a
pure question of law that is “exclusively the domain of the

judge.” N eves-Villanueva v. Soto-R vera, 133 F.3d 92, 99 (1st

Cr. 1997); see also United States v. M kutow cz, 365 F.3d 65, 73

(1st Cr. 2004); Bammerlin v. Navistar Intl. Transp. Corp., 30

F.3d 898, 900 (7th Gr. 1994); Snap-Drape, Inc. v. Conm ssioner,

105 T.C. 16, 19-20 (1995), affd. 98 F.3d 194, 198 (5th Cr.

1996). Cosely analogous is S. Jersey Sand Co. v. Conmmi Sssioner,

30 T.C. 360, 364 (1958), affd. 267 F.2d 591 (3d G r. 1959), where
this Court refused to consider the expert testinony of a

geol ogi st concerning the neaning of the term*“quartzite” as used
in the Internal Revenue Code.

While the Court admitted Dr. Dietz’ expert report and
allowed himto testify over petitioner’s objection, the use to
whi ch respondent now seeks to put his testinony is inproper, and
we disregard it for that purpose.®* The neaning of “di sease” as
used in section 213 nust be resolved by the Court, using settled
principles of statutory construction, including reference to the
Comm ssioner’s interpretive regulations, the |legislative history,

and casel aw precedent . %°

3n contrast, the testinony of the other two experts
presents specialized nedi cal know edge concerning the nature of
G D. These facts bear upon whether G D should be considered to
qualify as a “disease”, as the Court interprets that term

®Dr. Dietz' testinobny as a forensic psychiatrist is proper
and useful regarding other matters, such as the state of
know edge concerning organic origins of nental conditions, and
the Court relies on the testinony for certain other purposes, as
di scussed infra.
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As a legal argunent for the proper interpretation of
“di sease”, respondent’s position is neritless. Respondent cites
no authority, other than Dr. Dietz’ expert testinony, in support
of his interpretation, and we have found none. To the contrary,
respondent’s interpretation is flatly contradicted by nearly a
hal f century of caselaw. Nunmerous cases have treated nental
di sorders as “di seases” for purposes of section 213 w thout
regard to any denonstrated organic or physiological origin or

cause. See Fay v. Comm ssioner, 76 T.C. 408 (1981); Jacobs v.

Conmi ssioner, 62 T.C. at 818; Fischer v. Conm ssioner, 50 T.C

164 (1968); Starrett v. Conm ssioner, 41 T.C. 877 (1964);

Hendrick v. Comm ssioner, 35 T.C 1223 (1961); Sins V.

Conmi ssioner, T.C. Menp. 1979-499. These cases found mental

conditions to be “di seases” where there was evidence that nental
health professionals regarded the condition as creating a
significant inpairment to normal functioning and warranting

treatnment. This Court’s discussion in Fay v. Conmmi Ssi oner, supra

at 414-415, is representative:

While the record is not too clear with respect to the
preci se nature of the nental conditions of * * * [the
taxpayer’s children], we are satisfied that they both
suffered fromsone sort of learning disability,
acconpani ed by enotional stress, which prevented, or at
| east interfered with, their ability to cope in a
normal academ c environment. While this condition may
or may not have been psychiatric, it was certainly a
ment al handi cap or defect which we think may be
considered a nental disease or defect for purposes of
section 213. It was the type of disorder that the
petitioners, their expert educational consultants, a
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psychiatrist, and the staff of the DLD program?3!

t hought could be mtigated or alleviated, or possibly
cured, by the special attention and i ndivi dual
program ng given to the children at the DLD. Wile

t hese nental disorders nmay not have been severe enough
to require psychiatric or psychol ogical treatnment, they
were severe enough to prevent the children from
acquiring a normal education w thout sone help, and we
thi nk any treatnment, whether rendered by nedi cal people
or specially trained educators, directly related to the
al l eviation of such nental disorders so that the

reci pient may obtain a normal, or nore nornal,
education, qualifies as nedical care under the statute.

In Fischer v. Conm ssioner, supra at 173-174, there was a sinml ar

absence of any discussion of organic or physiological origins in
this Court’s analysis of the “conventional neaning” of “disease”.

The first question presented is whether petitioner’s
son, Don, was suffering froma “disease” as that term
is used in the statute and the applicabl e regul ation.
Gven that termits conventional neaning, we think the
evidence is clear * * * that Don was suffering froma
di sease when he entered Oxford Acadeny. As detailed in
our findings, the report of the Institute of the
Pennsyl vani a Hospital states that as of that date Don
had “not evol ved the usual ‘defense’ or integrating
mechani snms necessary for dealing nmaturely,
realistically and in an organi zed fashion, with the
probl enms of his environnment. * * *” * * * 3
psychiatrist who treated Don for al nost a year,
described himas a child with “significant neurotic

bl ocks against learning.” * * * [Fn. ref. omtted.]

See al so Jacobs v. Conm ssioner, supra at 818 (taxpayer’s “severe

depression” as evidenced by his psychiatrist’s testinony is

“di sease” for purposes of section 213); Hendrick v. Conm ssioner,

supra at 1236 (“enotional insecurity” of child is a “disease” for

pur poses of section 213); Sins v. Conmm ssioner, supra (“disease”

%6The DLD programrefers to the departnment of |anguage
devel opment program a special programat the taxpayer’s
children’s school for children with learning disabilities. Fay
v. Comm ssioner, 76 T.C 408, 410 (1981).
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for purposes of section 213 found al though “record does not
contain a precise characterization of * * * [the taxpayer’s
son’s] condition in medical term nology, there is anple evidence
to support a finding that he suffered fromsone sort of | earning
di sability, acconpani ed by enotional or psychiatric problens”).
We have al so considered a condition’s listing in a diagnostic
reference text as grounds for treating the condition as a
“di sease”, wthout inquiry into the condition’ s etiology. In

Starrett v. Commi ssioner, supra at 878 & n.1, 880-882, a revi ewed

opinion, we treated “anxiety reaction” as a “di sease” for

pur poses of section 213, pointing to the condition’ s recognition
in the American Medical Association’s Standard Nonencl at ure of

D seases and OQperations (5th ed. 1961).

The absence of any consideration of etiology in the casel aw
is consistent with the legislative history and the regul ati ons.
Both treat “disease” as synonynous with “a physical or nental
defect”, which suggests a nore colloquial sense of the term
“di sease” was intended than the narrower (and nore rigorous)
interpretation for which respondent contends.

In addition, in the context of nental disorders, it is
virtual ly inconceivabl e that Congress could have intended to
confine the coverage of section 213 to conditions with
denonstrated organic origins when it enacted the provision in
1942, because physiological origins for nental disorders were not
w dely recognized at the tine. As Dr. Dietz confirned in his

testinmony, the physiological origins of various well-recognized
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ment al di sorders--for exanple, panic disorder and obsessive-
conpul sive di sorder--were discovered only about a decade ago.
Moreover, Dr. Dietz confirmed that bulima would not constitute a
“di sease” under his definition, because bulima has no
denonstrated organic origin, nor would post-traumatic stress
disorder. Dr. Dietz was unable to say whether anorexia woul d
meet the definition because he was uncertain regarding the
current state of scientific know edge of its origins.
Petitioner’s expert, Dr. Brown, testified w thout challenge that
nost nental disorders listed in the DSMIV-TR do not have
denonstrated organi c causes. Thus, under the definition of
“di sease” respondent advances, nmany well-recogni zed nent al
di sorders, perhaps nost, would be excluded from coverage under
section 213—a result clearly at odds with the intent of Congress
(and the regulations) to provide deductions for the expenses of
alleviating “nmental defects” generally.

In sum we reject respondent’s interpretation of “disease”
because it is inconpatible with the stated intent of the
regul ations and | egislative history to cover “nmental defects”
generally and is contradicted by a consistent |line of cases
finding “disease” in the case of nental disorders wthout regard
to any denonstrated etiol ogy.

Havi ng rejected respondent’s contention that “di sease” as
used in section 213 requires a denonstrated organic origin, we
are left wwth the question whether the termshould be interpreted

to enconpass A D. On this score, respondent, while conceding
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that G Dis a nental disorder, argues that G Dis "not a
significant psychiatric disorder” but instead is a “soci al
construction”--a “social phenonenon” that has been “nedicalized”.
Petitioner argues that G Dis a “disease” for purposes of section
213 because it is well recognized in mainstream psychiatric
l[iterature, including the DSM1V-TR, as a legitimte nental
di sorder that “causes serious, clinically significant distress
and i npairnment of functioning”.

For the reasons already noted and those di scussed bel ow, we
conclude that G Dis a “disease” wthin the nmeaning of section
213. We start with the two caselaw factors influencing a finding
of “disease” in the context of nmental conditions: (1) A
determ nation by a nental health professional that the condition
created a significant inpairment to normal functioning,

warranting treatnment, see Fay v. Conm ssioner, 76 T.C. 408

(1981); Jacobs v. Comm ssioner, 62 T.C 813 (1974); Fischer v.

Commi ssioner, 50 T.C. 164 (1968); Hendrick v. Comm ssioner, 35

T.C. 1223 (1961), or (2) a listing of the condition in a nedi cal

reference text, see Starrett v. Comm ssioner, 41 T.C. 877 (1964).

Both factors involve deference by a court to the judgnent of
medi cal professionals.

As noted in our findings, GDis listed as a nental disorder
in the DSM1V-TR, which all three experts agree is the primry

di agnostic tool of Anerican psychiatry.?® See al so Danai pour v.

"W recogni ze that the DSM | V-TR cautions that inclusion of
a diagnostic category therein “does not inply that the condition
(continued. . .)
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McLarey, 286 F.3d 1, 17 (1st Gr. 2002) (characterizing the DSM
|V as “the | eading psychiatric diagnostic manual”). QD or
transsexualismis also listed in numerous nedical reference
texts, wth descriptions of their characteristics that are

simlar to those in the DSMIV-TR %% See Starrett v.

Conmi Ssi oner, supra.

37(. .. continued)
nmeets |l egal or other non-nedical criteria for what constitutes
ment al di sease, nental disorder, or nental disability.” For
pur poses of our decision in this case, G D s inclusion in the
DSM I V-TR (and its predecessors) evidences w despread recognition
of the condition in the psychiatric profession. |ndisputably,
the issue of whether ADis a “di sease” for purposes of sec. 213
is for this Court to decide, and we do so on the basis of a range
of factors, including GD s inclusion in the DSM I V-TR

38See, e.g., Anerican Medical Association, Conplete Mdica
Encycl opedi a 595, 1234 (Random House 2003); The Dictionary of
Medi cal Terns 157 (4th ed. 2004); Dorland's Illustrated Medi cal
Dictionary, http://ww. mercksource.com pp/us/cns_hl _
dorl ands; “Gender ldentity Disorder and Transsexual i sni, Merck
Manual s Online Medi cal Library, http://ww. merck.com/mmpe/print/
sec15/ch203/ch203b. ht M ; M| er-Keane Encycl opedia and Dictionary
of Medicine, Nursing, and Allied Health 728, 1808 (2003);

National Institutes of Health, U S. National Library of Medicine,
Medl i nePl us Medi cal Encycl opedia, http://nl mnih.gov/nedlineplus/
ency/articl e/ 001527. ht M ; Sl oane-Dorl and Annot ated Medi cal - Legal
Di ctionary 202-203, 233, 291, 310, 744 (1987).

Transsexualismis also Iisted and described in the
International C assification of D seases, N nth Revision,

Cinical Mdification (6th ed.) a publication of the American
Medi cal Association used in the United States for assigning codes
to various diagnoses and procedures. Simlarly, various gender
identity disorders, including transsexualism are listed and
described in the International C assification of D seases, Tenth
Revi sion, a 1992 publication of the Wrld Health Organi zation
that classifies diseases and health rel ated probl ens.

Respondent stresses on brief that he stipulated that the
foregoi ng publications were nedical reference texts but did not
stipulate the truth of their contents. Except where otherw se
i ndi cated, we consider nedical reference texts solely for the
fact that they recognize G D or transsexualismand treatnments for
the condition.
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Even if one accepts respondent’s expert Dr. Schmdt’s
assertion that the validity of the G D diagnosis is subject to
sone debate in the psychiatric profession, the w despread
recognition of the condition in nmedical literature persuades the
Court that acceptance of the G D diagnosis is the prevailing
view. Dr. Schmdt’s own professed m sgivings about the diagnosis
are not persuasive, given that he continues to enploy the
di agnosis in practice, believes that psychiatrists nust be
famliar wwth it, and recently gave a G D diagnosis as an expert
i n anot her court proceeding.®* On balance, the evidence anply
denonstrates that A Dis a wdely recognized and accepted
di agnosis in the field of psychiatry.

Second, G Dis a serious, psychologically debilitating
condition. Respondent’s characterization of the condition on
brief as a “social construction” and “not a significant
psychi atric disorder” is underm ned by both of his own expert
W tnesses and the nedical literature in evidence. Al three
expert w tnesses agreed that, absent treatnment, G D in genetic
mal es is sonetinmes associated with autocastration, autopenectony,
and suicide. Respondent’s expert Dr. Schm dt asserts that
remai ni ng anbi guous about gender identity “wll tear you apart
psychol ogically”. Petitioner’s expert Dr. Brown |ikew se

testified that G D produces significant distress and nal adapti on

¥Dr. Schmdt attributed his misgivings in part to the “lack
of a scientifically supported etiology of the condition”, but as
petitioner’s expert Dr. Brown pointed out, the sane could be said
of nost nental disorders listed in the DSM
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Psychiatric reference texts, established as reliable authority by
Dr. Brown’s testinmony, confirmthe foregoing. See Fed. R Evid.
803(18). One such text states:
Cross-gender identity (gender identity

contradicted by anatom cal sex characteristics) in

adul t hood virtually always causes distress to the

individual. * * * Cross-gender identity at any age,

therefore, is appropriately regarded as a disorder and

a possible reason for clinical intervention. * * *

[ G een & Blanchard, “Gender ldentity Disorders”, in

Kapl an & Sadock’s Conprehensive Text book of Psychiatry

1646, 1659 (Sadock & Sadock, eds., 2000).]
Anot her psychiatric reference text states that “Prior to
recognition of transsexualismas a disorder deserving nedical and
psychiatric attention many patients self-nutilated or commtted
sui cide out of despair.” Geen, “Cender ldentity Disorder in
Adults”, in New Oxford Textbook of Psychiatry 914 (Gel der, et
al ., eds., 2000).

Ms. Ell aborn concluded that petitioner exhibited clinically
significant inpairnment fromGd@D, to the extent that she
desi gnated petitioner’s condition as “severe” under the DSM | V-TR
standards. Her diagnosis was supported by anot her doctoral-Ievel
mental health professional and by Dr. Brown. The severity of
petitioner’s inpairnent, coupled with the near universal
recognition of G D in diagnostic and other nedical reference
texts, bring petitioner’s conditionin line with the
ci rcunst ances where a nental condition has been deened a
“di sease” in the casel aw under section 213.

Third, respondent’s position that G Dis not a significant

psychiatric disorder is at odds with the position of every U. S.
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Court of Appeals that has ruled on the question of whether G D
poses a serious nedical need for purposes of the Eighth
Amendnent, which has been interpreted to require that prisoners

recei ve adequate nedical care. See Estelle v. Ganble, 429 U S

97, 103 (1976). |In Estelle v. Ganble, supra at 104, the U. S.

Suprene Court held that “deliberate indifference to serious
medi cal needs of prisoners constitutes the ‘unnecessary and
wanton infliction of pain’ * * * proscribed by the Eighth
Amendnent.” The U. S. Courts of Appeals have accordingly

interpreted Estelle v. Ganble, supra, as establishing a two-prong

test for an Eighth Amendnent violation: it nust be shown that (1)
the prisoner had a “serious nedical need” which (2) was net with
“deliberate indifference” by prison officials. See, e.g., CQuoco

v. Mritsuqu, 222 F.3d 99, 106 (2d Cr. 2000) (applying the

Ei ght h Amendnent test to a pretrial detainee); Wiite v. Farrier,

849 F.2d 322, 325-327 (8th Cir. 1988).

Seven of the U S. Courts of Appeals that have considered the
gquestion have concluded that severe G D or transsexualism
constitutes a “serious nedical need” for purposes of the Eighth

Amendnent. See De’lonta v. Angel one, 330 F.3d 630, 634 (4th Cr.

2003); Allard v. Gonez, 9 Fed. Appx. 793, 794 (9th Cr. 2001);

Cuoco v. Mritsuqu, supra; Brown v. Zavaras, 63 F.3d 967, 970

(10th Gr. 1995); Phillips v. Mch. Dept. of Corr., 932 F.2d 969

(6th Gr. 1991), affg. 731 F. Supp. 792 (WD. Mch. 1990); Wite
v. Farrier, supra; Mriwether v. Faul kner, 821 F.2d 408, 411-413

(7th Cr. 1987); see also Maggert v. Hanks, 131 F.3d 670, 671
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(7th Cr. 1997) (describing gender dysphoria as a “profound
psychiatric disorder”).4 No U S. Court of Appeals has held
ot herw se. #
Del i berate indifference “requires that a prison official
actual ly know of and disregard an objectively serious condition,

medi cal need, or risk of harm” De'lonta v. Angel one, supra at

634. Many of the foregoing opinions either found that
“deliberate indifference” had not been shown or remanded to the
District Court for further proceedings regarding that point, but
they reflect a clear consensus that G D constitutes a nedica
condition of sufficient seriousness that it triggers the Ei ghth
Amendnent requirenent that prison officials not ignore or

disregard it.*

40The U.S. Suprene Court has also treated transsexualism as
a serious nedical condition, relying on its listing in the DSM
11 and the Anmerican Medical Association’s Encycl opedi a of
Medi cine (1989). See Farner v. Brennan, 511 U. S. 825, 829
(1994).

“Two Courts of Appeal s have considered, but found it
unnecessary to decide, whether G D or transsexualismconstitutes
a serious nedical need for purposes of the Ei ghth Arendnent.

See Praylor v. Tex. Dept. of Crimnal Justice, 430 F.3d 1208 (5th
Cr. 2005), withdraw ng 423 F.3d 524 (5th Cr. 2005) (holding
that transsexuali smconstitutes a serious nedical need for Eighth
Amendnent purposes); Farner v. Mritsugu, 163 F.3d 610, 614-615
(D.C. Gr. 1998).

42But see Maggert v. Hanks, 131 F.3d 670 (7th Gr. 1997),
where the Court of Appeals for the Seventh GCrcuit, after
concluding that the plaintiff inmate had failed to establish that
he had gender dysphoria, observed in dicta that since treatnent
for gender dysphoria is “protracted and expensive” and the Eighth
Amendnent does not require that a prisoner be given nedical care
“that is as good as he would receive if he were a free person”

t he Arendnent “does not entitle a prison inmate to curative
treatnment for his gender dysphoria.” 1d. at 671-672.
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In view of (1) G Ds wdely recognized status in diagnostic
and psychiatric reference texts as a legitimte diagnosis, (2)
t he seriousness of the condition as described in |earned
treatises in evidence and as acknow edged by all three experts in
this case; (3) the severity of petitioner’s inpairnent as found
by the nental health professionals who exam ned her; (4) the
consensus in the U S. Courts of Appeal that G D constitutes a
serious nedical need for purposes of the Ei ghth Anendnent, we
conclude and hold that G Dis a “disease” for purposes of section
213.

C. Did Petitioner Have QG D?

Respondent al so contends that petitioner was not correctly
di agnosed with G D, citing his expert Dr. Schmdt’s contentions
that certain conorbid conditions such as depression or
transvestic fetishismhad not been adequately ruled out as
expl anations of petitioner’s condition.

We find that petitioner’s G D diagnosis is substantially
supported by the record. M. Ellaborn was |icensed under State
| aw t o make such a diagnosis. A second |icensed professional
concurred, as did petitioner’s expert, a recognized authority in
the field. M. Ellaborn’ s testinony concerning her diagnhosis was
persuasi ve. She considered and rul ed out conorbid conditions,

i ncl udi ng depression and transvestic fetishism and she believed
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her initial diagnosis was confirmed by petitioner’s experience
with the steps in the triadic therapy sequence.*

Absent evidence of a patent |lack of qualifications, see,

e.g., Flemm ng v. Comm ssioner, T.C Menp. 1980-583 (rejecting

di agnosi s of cancer and ki dney di sease by dentist), this Court
has generally deferred, in section 213 disputes, to the judgnent
of the medical professionals who treated the patient, see, e.g.

Fay v. Comm ssioner, 76 T.C. at 414; Jacobs v. Conm ssi oner, 62

T.C. at 818; Fischer v. Conmm ssioner, 50 T.C. at 173-174. Al

three witnesses who supported petitioner’s G D di agnosis
interviewed petitioner. Since Dr. Schmdt did not, his analysis
is entitled to considerably | ess weight, and we concl ude t hat
there is no persuasive basis to doubt the diagnosis.

D. VWhet her Cross- Gender Hor nbnes, Sex Reassi gnnent Surgery

and Breast Augnentation Surgery “Treat” G D

1. Cr oss- Gender Hor nmones and Sex Reassi gnnent
Sur gery

Qur conclusions that G Dis a “disease” for purposes of

section 213, and that petitioner suffered fromit, |eave the

guestion of whether petitioner’s hornone therapy, sex

“3petitioner’s response to the adm nistration of cross-
gender hornones is especially persuasive regarding the di agnosis.
Ms. Ell aborn observed that petitioner’s reaction to the effects
of the hornones was essentially positive; that is, the hornones
engendered a sense of well being and a calmng effect in
petitioner—a well-docunmented phenonmenon in genetic nales
suffering from d D who receive fem ni zing hornones, confirmnmed by
both respondent’s and petitioner’s experts. By contrast, as Dr.
Brown observed, when fem nizing hornones are adm nistered to non-
G D-suffering males (for other nmedical reasons), and those nal es
experience inpotence, w dening hips, and breast devel opnent,
their response is not a sense of well-being but anxiety.
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reassi gnment surgery, and breast augnentation surgery “[treated]”
G D wthin the nmeaning of section 213(d)(1)(A) and (9)(B)

In contrast to their dispute over the nmeaning of “disease”,
the parties have not disputed the neaning of “treatnment” or
“treat” as used in section 213(d)(1)(A) and (9)(B), respectively.
We accordingly interpret the words in their ordinary, everyday

sense. See Crane v. Commi ssioner, 331 U.S. 1, 6 (1947); 4dd

Colony RR Co. v. Conm ssioner, 284 U. S. 552, 560 (1932) (“*The

| egi slature must be presuned to use words in their known and

ordinary signification”” (quoting Levy's Lessee v. M Cartee, 6

Pet. 102, 110 (1832))); see also Heard v. Conm ssioner, 269 F.2d

911, 912 (3d Cir. 1959) (“The words of * * * [section 213] are to
be given their normal nmeaning w thout striving to read exceptions
into them”), revg. in part 30 T.C. 1093 (1958).

“Treat” is defined in standard dictionaries as: “to deal
with (a disease, patient, etc.) in order to relieve or cure”,
Webster’s New Uni versal Unabridged D ctionary 2015 (2003); “to
care for or deal with nedically or surgically”, Merriam Wbster’s
Coll egiate Dictionary 1333 (11th ed. 2008); “5 a: to care for (as
a patient or part of the body) nedically or surgically: deal with
by medical or surgical neans: give a nedical treatnent to * * *

b: to seek cure or relief of * * *” Wbster’s Third New
I nternational Dictionary 2435 (2002).
The regul ati ons provide that nedical care is confined to

expenses “incurred primarily for the prevention or alleviation of

a physical or nental defect or illness”. Sec. 1.213-1(e)(1)(ii),
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I ncome Tax Regs. (enphasis added). A treatnent should bear a
“direct or proximate therapeutic relation to the * * * condition”
sufficient “to justify a reasonable belief the * * * [treatnent]

woul d be efficacious”. Havey v. Commi ssioner, 12 T.C. 409, 412

(1949). In Starrett v. Comm ssioner, 41 T.C. at 881, this Court

concluded that the taxpayer’s psychoanal ysis was a treatnment of
di sease because the taxpayer was “thereby relieved of the

physi cal and enotional suffering attendant upon” the condition
known as anxi ety reaction.

Hor none t herapy, sex reassignnent surgery and, under certain
condi tions, breast augnentation surgery are prescribed
therapeutic interventions, or treatnents, for G D outlined in the
Benj am n standards of care. The Benjam n standards are w dely
accepted in the psychiatric profession, as evidenced by the
recognition of the standards’ triadic therapy sequence as the
appropriate treatnent for G D and transsexuali smin numerous
psychi atric and nedical reference texts.* Indeed, every
psychiatric reference text that has been established as
authoritative in this case endorses sex reassignnment surgery as a

treatment for G D in appropriate circunstances.* No psychiatric

44See “Gender ldentity”, Merck Manual s Second Hone Edition,
http://ww. merck. com mrhe/ print/sec07/chl104/chl104b. htm ;
“Gender ldentity Di sorder and Transsexual i sni, Merck Mnual s
Online Medical Library, supra; National Institutes of Health,
U.S. National Library of Medicine, Medline Plus Mdical
Encycl opedi a, supra; Senagore & Frey, “Orchiectony”, Gle
Encycl opedi a of Surgery (Thonson Gal e 2003).

“The foll owi ng psychiatric reference texts have been
established as |l earned treatises, see Fed. R Evid. 803(18), and
(continued. . .)
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endorse the essential elenents of the triadic therapy sequence of
t he Benjam n standards, including sex reassignment surgery.
Ameri can Psychiatric Association, Treatnents of Psychiatric
Di sorders, ch. 70 (3d ed., American Psychiatric Press 2001):

The [Benjam n] “Standards of Care” for treating gender-
dysphoric individuals, devel oped by an international
group of experts [citation omtted] and foll owed by
nost responsi ble professionals in the field, provides a
val uabl e guide for evaluation and treatnent. * * *

* * * * * * *

Once a patient has net readiness criteria for referral
as outlined in the [Benjam n] Standards of Care, she
must deci de on a surgical technique and surgeon. * * *

Becker, et al., ch. 19, *“Sexual and Gender ldentity Disorders”,
in The Anmerican Psychiatric Press Textbook of Psychiatry (3d
ed.):

Sex reassignnent is a |ong process that nust be
carefully nonitored. * * * |If the patient is considered
appropriate for sex reassignnment, psychotherapy should
be started to prepare the patient for the cross-gender
role. The patient should then go out into the world
and live in the cross-gender role before surgical
reassignnment. * * * After 1-2 years, if these measures
have been successful and the patient still w shes
reassi gnnment, hornone treatnent is begun. * * * After
1-2 years of hornone therapy, the patient may be
considered for surgical reassignnent if such a
procedure is still desired.

Green, in New Oxford Textbook of Psychiatry, supra at 914-915:

* * * The [Benjam n standards of care] programre

i ncludes, in addition to ongoing psychiatric or
psychol ogi cal nonitoring, possibly endocrine therapy
and, depending on the outcone of the graduated tri al
period of cross-gender living, possibly sex

reassi gnment surgical procedures. The phil osophy of
treatnent is to do reversible procedures before those
that are irreversible.

* * * |f patients can denonstrate to thensel ves and

mental health experts that they have successfully

negotiated the ‘Real Life Test’ and are adjusting
(continued. . .)
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reference text has been brought to the Court’s attention that

45(...continued)
better socially in this new gender role, they can be
referred for surgery.

Sadock & Sadock, Kaplan & Sadock’ s Conprehensive Textbook of
Psychiatry 1659-1660 (7th ed., Lippincott WIllians & WIkins
2000) :

* * * \When the patient’s gender dysphoria is severe and
intractable, sex reassignnent nay be the best sol ution.
The first medical intervention in this process is

hor none t herapy. * * *

* * * The second nmjor stage in the nedical treatnent
of transsexualismis sex reassignnment surgery. Al

maj or gender identity clinics in North Anerica and
western Europe require their patients to live full-tine
in the cross-gender role for sone tine--usually 1 to 2
years--prior to surgery.

Tasman et al., Psychiatry 1491-1492 (2d ed., John Wley & Sons
2003):

The treatnment of * * * [gender identity disorders],

al t hough not as well-based on scientific evidence as
sone psychiatric disorders, has been carefully
scrutinized by nmultidisciplinary commttees of
specialists with the Harry Benjam n |International
CGender Dysphoria Association [ WATH] for over 20 years.
For nore details in managi ng an individual patient,

pl ease consult its “Standards of Care” [citation
omtted]. * * *

* * * * * * *

Living in the aspired-to-gender role--working,

relating, conducting the activities of daily living--is
a vital process that enables one of three decisions: to
abandon the quest, to sinply live in this newrole, or
to proceed with breast or genital surgery [citation
omtted]. * * *

| deal Iy, hornmones shoul d be adm ni stered by

endocri nol ogi sts who have a working relationship with a
mental health team dealing with gender problens. * * *

* * * * * * *

Surgical intervention is the final external step
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fails to list, or rejects, the triadic therapy sequence or sex
reassi gnnment surgery as the accepted treatnent reginen for GD.
Several courts have accepted the Benjam n standards as
representing the consensus of the nedical profession regarding
the appropriate treatnent for G D or transsexualism See Ganmett

v. ldaho State Bd. of Corr., No. CV05-257-S-MHW (D. |daho, July

27, 2007) (menorandum deci sion and order); Houston v. Trella, No.

2:04-CVv-01393 (D.N. J., Sept. 25, 2006) (opinion); Kosilek v.
Mal oney, 221 F. Supp. 2d 156, 158 (D. Mass. 2002); Farner v.
Hawk- Sawyer, 69 F. Supp. 2d 120, 121 n.3 (D.D.C. 1999).

Nonet hel ess, respondent’s expert Dr. Schm dt contends in his
report that “physician acceptance of the * * * [Benjamn
standards] is |limted” and that the standards are guidelines and
are only “accepted as nore than guidelines by professionals who
advocate for hornonal and surgical treatment of Gender ldentity
Di sorder”. However Dr. Schm dt conceded on cross-exam nation his
prior sworn statenment to the effect that he agreed with the
Benj am n standards (except that psychot herapy should be mandatory

rat her than recomended) and was unaware of any significant

di sagreenent with the Benjanm n standards in the psychiatric

field, other than those who believe that sex reassi gnnent surgery

“®Respondent offered into evidence a chapter froma
psychiatric reference text that respondent clainmed did not
reference the Benjam n standards of care; nanely, Becker, et al.
supra. However, a review of the chapter cited (particularly pp.
743-744) reveals that the Benjamin triadi c sequence-—cross-gender
hornone therapy, living in the cross-gender role, and sex
reassi gnment surgery-—is discussed (w thout nam ng the Benjamn
standards or WPATH specifically) and endorsed as the appropriate
treatnent protocol, as set out supra note 45.
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is unethical,% a position that Dr. Schm dt characterized as a
mnority one. Dr. Schm dt al so acknow edged that all G D
patients at the sexual disorders clinic at Johns Hopki ns where he
practices are advised to becone famliar with the Benjamn
standards of care and he concedes that cross-gender hornone

t herapy and sex reassignnment surgery “have recogni zed nedi cal and
psychi atric benefits” for persons suffering fromdD. “ Dr.
Schm dt al so observed in his report that nost physicians--indeed,
nost psychiatrists--know very little about G D or its treatnent
and shun G D patients, which may explain why the acceptance of
the Benjam n standards is not broad based in American nedicine.

I n any event, given his own acceptance of the standards and their
use in his clinic, to the extent Dr. Schm dt is suggesting that
the standards have |imted acceptance anong professionals

know edgeabl e regarding G D, he is unpersuasive. The w despread

recognition of the Benjamn standards in the nedical literature

4Dr. Schm dt cited an article by Dr. Paul MHugh as
evi dence of the view of sex reassignnent surgery as unethical and
not nedically necessary. On cross-exam nation, Dr. Schm dt
acknow edged that the McHugh article was not published in a peer-
revi ewed nedical journal but instead in a religious publication.
See McHugh, “Surgical Sex”, First Things, The Institute on
Rel igion and Public Life (Novenmber 2004), http://ww.firstthings.
conl i ndex. php (online edition). Respondent |ikew se cites the
McHugh article on brief as nedical opinion, wthout disclosing
the source of its publication.

48Dr. Schm dt al so acknow edged previously stating that a
surgically created vagina in a biological male with G D “creates
an internal sense of consistency that is very inportant in
mai nt ai ni ng a bal ance on a day-to-day basis and not having to
bounce back and forth between, you know, am| nmale or am|
femal e.”
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in evidence strongly supports the conclusion that the standards
enj oy substantial acceptance.

Mor eover, petitioner’s expert Dr. Brown contends that in the
case of severe G D, sex reassignnent surgery is the only known
effective treatnent; indeed, Dr. Brown was unaware of any case
wher e psychot herapy al one had been effective in treating severe
G D. The U S. Court of Appeals for the Seventh Circuit and the
hi ghest courts of two States have reached simlar concl usions.

See Maggert v. Hanks, 131 F.3d at 671; Sommers v. lowa G vi

Rights Comm., 337 N.W2d 470, 473 (lowa 1983); Doe v. M nn.

Dept. of Pub. Welfare, 257 N.W2d 816, 819 (M nn. 1977).4°

Respondent al so argues that petitioner’s sex reassignnent
surgery did not “treat” disease within the neaning of section

213(d)(9)(B) because there is insufficient scientific evidence of

49Judge Posner wote in Maggert v. Hanks, 131 F. 3d at 671

The cure for the mal e transsexual consists not of
psychiatric treatnent designed to nake the patient
content with his biological sexual identity—-that
doesn’t work-—-but of estrogen therapy designed to
create the secondary sexual characteristics of a woman
foll owed by the surgical renoval of the genitals and
the construction of a vagi na-substitute out of penile
tissue. [Ctations omtted.]

See al so Tasman et al., Psychiatry 1491 (2d ed., John Wley &
Sons 2003):

No one knows how to cure [through psychot herapy] an
adult’s gender problem People who have long lived

wi th profound cross-gender identifications do not get

i nsight--either behaviorally nodified or nedicated--and
find that they subsequently have a conventional gender
identity. Psychotherapy is useful, nonethel ess
[citation omtted]. * * *
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the surgery’ s efficacy in treating GD. Petitioner’s and
respondent’ s experts disagree regarding the sufficiency of the
scientific proof of the surgery’s efficacy. Respondent’s expert
Dr. Schm dt contends that efficacy (beyond patient satisfaction)
has not been denonstrated, whereas petitioner’s expert Dr. Brown
believes there is anple proof of positive therapeutic outcones.

Psychiatric reference texts support Dr. Brown’ s position
See Green, “Cender ldentity Disorder in Adults”, in New Oxford
Text book of Psychiatry 915, (Gelder, et al., eds., Oxford Univ.
Press 2000) (stating “Follow up reports on operated transsexual s
are generally quite favorabl e’ and describing a study where
transsexual patients were randomy divided into two groups, one
receiving surgery pronptly and the other having surgery postponed
for 2 years; “The group that received the earlier surgery showed
significant inprovenent in a range of psychonetric neasures and
mai nt ai ned enpl oynent. The unoperated group showed no
i nprovenent in psychol ogical testing and deteriorated in
enpl oynent”); Green & Blanchard, “Gender Identity Disorders,” in
Kapl an & Sadock’s Conprehensive Text book of Psychiatry 1660
(Sadock & Sadock, eds., 7th ed., Lippincott WIllianms & WIKins
2000) (“Qutcone studies as a whol e suggest that surgical sex
reassi gnment produces additional inprovenents in psychosoci al
adjustnent”); Levine, “Sexual Disorders”, in Psychiatry 1492
(Tasman, et al., eds., 2d ed., John Wley & Sons 2005) (“Surgery
can be expected to add further inprovenents in the lives of

patients [citation omtted]--nore social activities with friends
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and famly, nore activity in sports, nore partner sexua
activity, and inproved vocational status”).

However, even assunm ng sonme debate remains in the nedica
pr of essi on regardi ng acceptance of the Benjam n standards or the
scientific proof of the therapeutic efficacy of sex reassignnent
surgery, a conplete consensus on the advisability or efficacy of
a procedure is not necessary for a deduction under section 213.

See, e.g., Dckie v. Commssioner, T.C. Meno. 1999-138

(naturopat hic cancer treatnents deductible); Crain v.

Commi ssioner, T.C. Menp. 1986-138 (holistic cancer treatnents

deductible but for failure of substantiation); Tso v.

Comm ssioner, T.C Menp. 1980-399 (Navajo “sings” (healing

cerenoni es) deductible); Rev. Rul. 72-593, 1972-2 C. B. 180
(acupuncture deductible); Rev. Rul. 55-261, 1955-1 C. B. 307
(services of Christian Science practitioners deductible). It is
sufficient if the circunstances “justify a reasonable belief the

* * * [treatnment] would be efficacious”. Havey v. Conm Ssioner,

12 T.C. at 412. That standard has been fully satisfied here.
The evidence is clear that a substantial segnment of the
psychi atric profession has been persuaded of the advisability and
ef fi cacy of hornone therapy and sex reassignnent surgery as
treatnent for G D, as have many courts.

Finally, the Court does not doubt that, as respondent’s
expert Dr. Schm dt points out in his report, sone nedi cal
prof essi onal s shun transsexual patients and consi der cross-gender

hormone therapy and sex reassi gnment surgery unethical because
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t hey di srupt what is considered to be a “normally functioning
hornmonal status or destroy healthy, normal tissue.” However, the
I nt ernal Revenue Service has not heretofore sought to deny the
deduction for a nedical procedure because it was consi dered
unet hi cal by some. See, e.g., Rev. Rul. 73-201, 1973-1 C.B. 140
(cost of abortion | egal under State |l aw is deducti bl e nedi cal
care under section 213); Rev. Rul. 55-261, supra (services of
Christian Science practitioners deductible). Absent a show ng of
illegality, any such ground for denying a nedical expense
deduction finds no support in section 213.

In sum the evidence establishes that cross-gender hornone
t herapy and sex reassignment surgery are well-recogni zed and
accepted treatnents for severe G D. The evidence denonstrates
t hat hornone therapy and sex reassignnent surgery to alter
appearance (and, to sone degree, function®) are undertaken by
G D sufferers in an effort to alleviate the distress and
suffering occasioned by G D, and that the procedures have
positive results in this regard in the opinion of many in the
psychiatric profession, including petitioner’s and respondent’s
experts. Thus, a “reasonable belief” in the procedures’ efficacy

is justified. See Havey v. Conm ssioner, supra at 412.

Al leviation of suffering falls within the regulatory and casel aw

50The undi sput ed evidence is that adm nistration of
fem ni zi ng hornones to genetic male G D sufferers produces a
psychol ogi cal calmng effect in addition to physical changes.
Sex reassignnment surgery in genetic nmales uses penile tissue in
the newly created vagina in a manner designed to make the patient
capabl e of arousal and intercourse.
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definitions of treatnent, see Starrett v. Commi SSioner, supra;

sec. 1.213-1(e)(1), Inconme Tax Regs., and to “relieve” is to
“treat” according to standard dictionary definitions. W
therefore conclude and hold that petitioner’s hornone therapy and
sex reassignnment surgery “[treated] * * * disease” wthin the
meani ng of section 213(d)(9)(B) and accordingly are not “cosnetic
surgery” as defined in that section

Wi | e our hol ding that cross-gender hornone therapy and sex
reassi gnment surgery are not cosnetic surgery is based upon the
specific definition of that termin section 213(d)(9)(B), our
conclusion that these procedures treat disease also finds support
in the opinions of other courts that have concluded for various
nont ax purposes that sex reassignnment surgery and/ or hornone

therapy are not cosnetic procedures. See, e.g., Meriwether v.

Faul kner, 821 F.2d at 411-413 (rejecting, in an Ei ghth Amendnent
case, the District Court’s conclusion that a transsexual inmate’s
request ed hornone therapy was “‘elective nedication’ necessary
only to maintain ‘a physical appearance and life style’” and
noti ng that nunmerous courts have “expressly rejected the notion
that transsexual surgery is properly characterized as cosnetic
surgery, concluding instead that such surgery is nmedically

necessary for the treatnent of transsexualisni); Pinneke v.

Prei sser, 623 F.2d 546, 548 (8th Cir. 1980) (State Medicaid plan
may not deny rei nbursenment for sex reassignment surgery on

grounds that it is “cosnetic surgery”); Rush v. Parham 440 F

Supp. 383, 390-391 (N.D. Ga. 1977) (to sane effect), revd. on
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ot her grounds 625 F.2d 1150 (5th G r. 1980); J.D. v. Lackner, 145

Cal. Rptr. 570, 572 (Ct. App. 1978) (sex reassignnent surgery is
not “cosnetic surgery” as defined in State Medicaid statute; “W
do not believe, by the wildest stretch of the inmagination, that
such surgery can reasonably and logically be characterized as

cosnetic.”); GB. v. Lackner, 145 Cal. Rptr. 555, 559 (Ct. App

1978) (to sane effect); Davidson v. Aetna Life & Cas. Ins. Co.,

420 N. Y. S. 2d 450, 453 (N. Y. Sup. C. 1979) (sex reassignnent
surgery is not “cosnetic surgery” wthin neaning of nedical

i nsurance policy exclusion; sex reassignnent surgery “is
performed to correct a psychol ogical defect, and not to inprove
muscl e tone or physical appearance. * * * [It] cannot be
considered to be of a strictly cosnetic nature.”). But see Smth

v. Rasnussen, 249 F.3d 755, 759-761 (8th Cr. 2001) (denial of

rei mbursenent for sex reassignnment surgery proper where State
Medi cai d pl an desi gnated sex reassignnent surgery as “cosnetic
surgery” and alternate G D treatnents avail abl e)

2. Br east Augnent ati on Surgery

We consi der separately the qualification of petitioner’s
breast augnentation surgery as deducti bl e nmedical care, because
respondent makes the additional argunment that this surgery was
not necessary to the treatnment of G D in petitioner’s case
because petitioner already had normal breasts before her surgery.
Because petitioner had normal breasts before her surgery,
respondent argues, her breast augnentation surgery was “directed

at inproving * * * [her] appearance and [did] not neaningfully



- 61 -

pronote the proper function of the body or prevent or treat
illness or disease”, placing the surgery squarely wthin the
section 213(d)(9)(B) definition of “cosnetic surgery”.
Petitioner has not argued, or adduced evidence, that the breast
augnent ati on surgery aneliorated a deformty within the neaning
of section 213(d)(9)(A). Accordingly, if the breast augnentation
surgery neets the definition of “cosnetic surgery” in section
213(d)(9)(B), it is not “nedical care” that is deductible
pursuant to section 213(a).

For the reasons discussed below, we find that petitioner has
failed to show that her breast augnentation surgery “[treated]”
G D. The Benjam n standards provide that breast augnentation
surgery for a nale-to-fermale patient “my be perfornmed if the
physi ci an prescribi ng hornones and the surgeon have docunented
t hat breast enlargenent after undergoing hornone treatnent for 18
months is not sufficient for confort in the social gender role.”
The record contains no docunentation fromthe endocri nol ogi st
prescribing petitioner’s hornones at the tinme of her surgery. To
the extent Ms. Ellaborn’s or Dr. Coleman’s recommendation letters
to Dr. Meltzer m ght be considered substitute docunentation for
t hat of the hornone-prescribing physician, Ms. Ellaborn’ s two
letters are silent concerning the condition of petitioner’s
presurgi cal breasts, while Dr. Coleman’s letter states that
petitioner “appears to have significant breast devel opnent
secondary to hornone therapy”. The surgeon here, Dr. Meltzer,

recorded in his presurgical notes that petitioner had



- 62 -
“approxi mately B cup breasts with a very nice shape.”® Thus,
all of the contenporaneous docunentation of the condition of
petitioner’s breasts before the surgery suggests that they were
wi thin a normal range of appearance, and there is no
docunent ati on concerning petitioner’s confort level with her
breasts “in the social gender role”.

Dr. Meltzer testified with respect to his notes that his
reference to the “very nice shape” of petitioner’s breasts was in
conparison to the breasts of other transsexual nales on
fem ni zi ng hornmones and that petitioner’s breasts exhibited
characteristics of gynecomastia, a condition where breast mass is
concentrated closer to the nipple as conpared to the breasts of a
genetic femal e. Nonethel ess, given the contenporaneous
docunentati on of the breasts’ apparent normalcy and the failure
to adhere to the Benjam n standards’ requirenent to docunent
br east - engendered anxiety to justify the surgery, we find that
petitioner’s breast augnentation surgery did not fall wthin the
treatment protocols of the Benjam n standards and therefore did
not “treat” A D wthin the neaning of section 213(d)(9)(B)
| nstead, the surgery nerely inproved her appearance.

The breast augnentation surgery is therefore “cosnetic
surgery” under the section 213(d)(9)(B) definition unless it
“meani ngfully [pronoted] the proper function of the body”. The

parties have stipulated that petitioner’s breast augnentation

SlEven petitioner conceded in her testinony that she had “a
fair anmount of breast developnent * * * fromthe hornones” at the
time of her presurgical consultation with Dr. Meltzer.
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“did not pronote the proper function of her breasts”. Although
petitioner expressly declined to stipulate that the breast
augnentation “did not neaningfully pronote the proper functioning
of her body within the neaning of I.R C. 8§ 213", we concl ude that
the stipulation to which she did agree precludes a finding on
this record, given the failure to adhere to the Benjamn
standards, that the breast augnentation surgery “neaningfully
[ pronot ed] the proper function of the body” within the nmeaning of
section 213(d)(9)(B). Consequently, the breast augnentation
surgery is “cosnetic surgery” that is excluded from deducti bl e

“medi cal care”. %2

*2Respondent al so argues that the various surgical
procedures petitioner underwent to fem nize her facial features
in 2000 and 2005 denonstrate a propensity for cosnetic surgery
that is relevant in assessing whether petitioner’s hornone
t herapy and sex reassi gnment surgery were undertaken for the
pur pose of inproving petitioner’s appearance rather than treating
a di sease.

We di sagree. The deductibility of petitioner’s facial
surgery, undertaken in years other than the year in issue, is not
at issue in this case. However, there is substantial evidence
that such surgery may have served the sanme therapeutic purposes
as (genital) sex reassignnent surgery and hornone therapy;
nanely, effecting a femal e appearance in a genetic male. Both
Ms. Ellaborn and Dr. Meltzer testified that petitioner had
mascul i ne facial features which interfered with her passing as
femal e. The expert testinony confirmed that passing as female is
inportant to the nmental health of a male G D sufferer, and the
Benj am n standards contenplate surgery to fem nize faci al
features as part of sex reassignnent for a male A D sufferer
Thus, we conclude that the facial surgery does not suggest, as
respondent contends, that petitioner had a propensity for
conventional cosnetic surgery.



E. Medi cal Necessity

Finally, respondent argues that petitioner’s sex
reassi gnnment surgery was not “nedically necessary”, % which
respondent contends is a requirenent intended by Congress to
apply to procedures directed at inproving appearance, as
evi denced by certain references to “nedically necessary”
procedures in the legislative history of the enactnment of the
cosnetic surgery exclusion of section 213(d)(9).°%* Respondent

in effect argues that the legislative history' s contrast of

S3Respondent does not make this argunent with respect to
petitioner’s hornone therapy. H's own expert, Dr. Schm dt,
effectively concedes the nedical necessity of hornone therapy
when he argues that sex reassignnment surgery is not nmedically
necessary because hornone therapy is one of the “alternative,
successful nethods of nmanagi ng Gender ldentity Di sorder short of
surgery.”

>“Respondent relies upon the follow ng excerpts fromthe
report of the Senate Finance Conmttee issued in connection with
the enactnment of the cosnetic surgery exclusion of sec.
213(d)(9):

Expenses for purely cosnetic procedures that are not
medi cal | y necessary are, in essence, voluntary personal
expenses, which |ike other personal expenditures (e.g.,
food and clothing) generally should not be deductible
in conputing taxable incone.

* * * * * * *

* * * [E]xpenses for procedures that are nedically
necessary to pronote the proper function of the body
and only incidentally affect the patient’s appearance
* * * continue to be deductible * * *. [136 Cong. Rec.
30485, 30570 (1990).]

The Senate Finance Conmittee report is set out nore fully supra
note 27. W note that the discussion of sec. 213(d)(9) in the
conference report issued with respect to the agreed final version
of sec. 213(d)(9) contains no reference to “nedi cal necessity” or
any variant of the phrase. See H Conf. Rept. 101-964, at 1031
(1990), 1991-2 C.B. 560, 562.
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nondeducti bl e cosnetic surgery with “nmedically necessary”
procedures evidences an intent by Congress to inpose a
requi renment in section 213(d)(9) of nedical necessity for the
deduction of procedures affecting appearance. W find it
unnecessary to resolve respondent’s claimthat section 213(d)(9)
shoul d be interpreted to require a showi ng of “nedical necessity”
not wi t hst andi ng the absence of that phrase in the statute. That
IS so because respondent’s contention would not bar the
deductions at issue, inasnmuch as we are persuaded, as discussed
bel ow, that petitioner has shown that her sex reassignnment
surgery was nedically necessary.

Respondent’s basis for the claimthat petitioner’s sex
reassi gnnment surgery was not nedically necessary is the expert
report and testinony of his expert, Dr. Schmdt. Dr. Schm dt
acknowl edges in his report that the definition of nedical
necessity “varies according to the defining party”. Dr. Schm dt
never expressly defines the term but he concludes that sex
reassi gnment surgery is not nedically necessary because (1) no
“community” standard of care requires it (so that a
practitioner’s failure to provide the surgery woul d not
constitute mal practice) and (2) in his view a therapist should
remai n neutral regarding the decision to have the surgery--which

makes the surgery, Dr. Schm dt reasons, elective.® Taken

Spetitioner’s expert Dr. Brown disagrees with the view that
a therapist should remain neutral regarding the decision to
undergo sex reassignnent surgery, believing that a patient
experiencing the distress of GDis not well equipped to nmake a
(continued. . .)
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together, these two factors indicate that the surgery is not
medi cally necessary, in Dr. Schmdt’s view. Respondent has not
shown that Dr. Schm dt’s concept of nedical necessity is wdely
accepted, and it strikes the Court as idiosyncratic and unduly
restrictive. Mreover, Dr. Schm dt al so expressed the view that
sex reassignnment surgery has “recogni zed nedi cal and psychiatric
benefits” and is “certainly nedically hel pful”

Dr. Schm dt conceded in his report that a significant
segnent of those physicians who are know edgeabl e concerning G D
bel i eves that sex reassignnment surgery is nedically necessary,
rangi ng fromthose who believe such surgery is generally
medi cally necessary in treating @D to those who think it is
medi cally necessary in selected cases. As noted, petitioner’s
expert Dr. Brown believes that sex reassignnent surgery is often
the only effective treatnment for severe G D, and a nunber of
courts have concurred. Dr. Brown therefore believes the surgery
is nedically necessary for severe G@D. See al so Sadock & Sadock
supra (“Wien the patient’s gender dysphoria is severe and
intractable, sex reassignnent may be the best solution.”)

Several courts have al so concluded in a variety of contexts that
sex reassignnment surgery for severe G D or transsexualismis

medi cally necessary. See Meriwether v. Faul kner, 821 F.2d at

412; Pinneke v. Preisser, 623 F.2d at 548; Sommers v. lowa G vi

55(...continued)
decision on irreversible surgery. In Dr. Brown’s opinion, the
t herapi st shoul d counsel patients towards |ess invasive
treatments until they have proven ineffective and the surgery
appears to be the only effective alternative left.



- 67 -
Rights Commm., 337 NNW2d at 473; Doe v. Mnn. Dept. of Pub.

Welfare, 257 NNW2d at 819; Davidson v. Aetna Life & Cas. Ins.

Co., 420 N.Y.S. 2d at 453.

The nental health professional who treated petitioner
concluded that petitioner’s A D was severe, that sex reassignnment
surgery was nedically necessary, and that petitioner’s prognosis
without it was poor. Gven Dr. Brown's expert testinobny, > the
j udgnment of the professional treating petitioner, the agreenent
of all three experts that untreated G D can result in self-
mutil ation and suicide, and, as conceded by Dr. Schmdt, the
views of a significant segnent of know edgeabl e professionals
that sex reassignnent surgery is nedically necessary for severe
G D, the Court is persuaded that petitioner’s sex reassi gnnent
surgery was nedically necessary.

| V. Concl usi on

The evidence anply supports the conclusions that petitioner
suffered fromsevere @D, that G Dis a well-recognized and
serious nental disorder, and that hornone therapy and sex
reassi gnment surgery are consi dered appropriate and effective
treatnents for A D by psychiatrists and other nental health
pr of essi onal s who are knowl edgeabl e concerning the condition.

G ven our holdings that G Dis a “disease” and that petitioner’s

When wei ghing Dr. Brown’s and Dr. Schmidt’s opposing views
on whet her sex reassignnent surgery is nedically necessary, we
consider that Dr. Brown is widely published in peer-revi ened
medi cal journals and academ c texts on the subject of 4D,
whereas Dr. Schmdt is not. Accordingly, there is a reasonable
basis to conclude that Dr. Brown’s views are nore w dely
recogni zed and accepted in the psychiatric profession.
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hor none therapy and sex reassignnment surgery “[treated]” it,
petitioner has shown the “existence * * * of a disease” and a
paynment for goods or services “directly or proxinmately rel ated”

toits treatment. See Jacobs v. Conmissioner, 62 T.C. at 818.

She |ikew se satisfies the “but for” test of Jacobs, which

requi res a showi ng that the procedures were an essential el enent
of the treatnent and that they woul d not have ot herw se been
undertaken for nonnedi cal reasons. Petitioner’s hornone therapy
and sex reassignnent surgery were essential elenents of a widely
accepted treatnent protocol for severe A D. The expert testinony
al so establishes that given (1) the risks, pain, and extensive
rehabilitation associated with sex reassi gnnent surgery, (2) the
stigma encountered by persons who change their gender role and
appearance in society, and (3) the expert-backed but conmobnsense
point that the desire of a genetic male to have his genitals
renmoved requires an expl anation beyond nere dissatisfaction with
appearance (such as G D or psychosis), petitioner would not have
under gone hornone therapy and sex reassignnent surgery except in
an effort to alleviate the distress and suffering attendant to

G D. Respondent’s contention that petitioner undertook the
surgery and hornone treatnents to i nprove appearance is at best a
superficial characterization of the circunstances that is

t horoughly rebutted by the nedical evidence.
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Petitioner has shown that her hornone therapy and sex
reassi gnment surgery treated di sease within the neani ng of
section 213 and were therefore not cosnetic surgery. Thus
petitioner’s expenditures for these procedures were for “nedical
care” as defined in section 213(d)(1)(A), for which a deduction
is allowed under section 213(a).

To reflect the foregoing and concessions by the parties,

Deci sion will be entered

under Rul e 155.

Revi ewed by the Court.

COLVI N, COHEN, THORNTON, MARVEL, WHERRY, PARI'S, and
MORRI SON, JJ., agree with this majority opinion.
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HALPERN, J., concurring: | substantially agree with the
majority. | wite separately to offer one comment on the
majority’s rationale for disallow ng petitioner’s deduction for
her breast augnmentation surgery and to offer additional conments
on positions taken in other side opinions.

| . Br east Augnent ati on Surgery

| amsatisfied with the majority’s decision to disallow a
deduction for petitioner’s breast augnentation surgery on the
ground that it did not fall within the treatnment protocols of the
Benjam n standards. Majority op. p. 62. For ne, that petitioner
failed to prove her doctors adhered to the Benjam n standards
requi renent that they docunent her breast-engendered anxiety is
sufficient to find that the surgery did not fall within those
standards. The mpjority’ s added reason, “the breasts’ apparent
normal cy”, majority op. p. 62, | find superfluous and potentially
m sl eading. |In particular, the observation of Dr. Mltzer,
petitioner’s surgeon, in his presurgical note that petitioner’s
breasts were of a very nice shape was not an aesthetic judgnent
but rather a clinical observation relating to the shape of her
breasts in conparison to the breasts of other transsexual nales
on fem ni zing hornones. Moreover, Dr. Meltzer testified that the
surgery was different fromthe surgery he would performon a
biol ogical female: “[I]t was to give her a femal e | ooking
breast, which is quite different froma nmale breast”. In
response to a question fromthe Court, he testified that the

primary purpose of the breast surgery was not to inprove
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petitioner’s appearance but “to assign her to the appropriate
gender”. H s nedical notes should not be taken out of context.

1. Statutory Interpretation

A. | nt roducti on

We face a task that is not unusual for us, that is,
interpreting the Internal Revenue Code, and we enpl oy a set of
tools (canons of construction and the like) that are famliar to
both us and the parties. M colleagues raise argunents in
support of respondent that he did not nmake.! Because they are
not addressed by the majority, | use this opportunity to address
sonme of them

B. Sex Reassi gnnent Surgery, Treatnent, and Mtiqgation

For the sake of argunent, | accept the distinction Judge
Gust af son draws between the words “treat” and “mtigate”.
Nevert hel ess, his argunment that sex reassignnment surgery only
mtigates (and does not treat) G D rests on a subtle
m sunder st andi ng of that disease.

For Judge Custafson, petitioner’s disease was the “del usion”
that she was a fenmale. (Qustafson op. note 9. Judge Custafson
cannot fathomthat sonmeone with a healthy mal e body who believes
he is female is not sick of mnd. Yet the record suggests that

the disease is nore than that. A biological male who is

Clearly the issues before us are inportant to respondent.
Hi s opening brief is 209 pages |long, and his answering brief is
72 pages long. Between them the two briefs show a total of
ei ght attorneys assisting the Chief Counsel, in whose nane the
briefs are filed. | assune that respondent made all the
argunents that he thought persuasive.
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convinced he is a woman but does not exhibit clinically
significant distress or inpaired functioning fails to satisfy at
| east one precondition set forth in DSMIV-TR for a diagnosis of
G D2 Sinply put, the “delusion” itself is not the disease
| nstead, for soneone suffering fromsevere G D (like petitioner)
the medi cal problem-the disease--is the synptons. For a
significant part of the nmedical comunity, sex reassignnment
surgery is an accepted approach to elimnating a sufficient
nunber of those synptons so that a diagnosis of GDwIll no
| onger hold. And if the diagnosis will no |onger hold, then the
patient is cured.

Petitioner’s expert, George R Brown, MD., was of the
opi nion that sex reassignnent surgery does not change the
patient’s belief that his or her psychol ogi cal gender does not
mat ch his or her biological sex. Nevertheless, he was of the
opinion that, by virtue of petitioner’s hornone therapy and sex
reassi gnnment surgery, she was cured of her A D, “which due to the
severity and | ong-standing nature of her condition, would not
have been possi ble w thout hornones and sex reassi gnnent
surgery.” He testified that, by “cured”, he neant that the
synptons of the disorder were no | onger present for an extended
period. She was cured, he testified, because, when he exam ned
her in March 2007 to prepare his expert testinony, she no | onger

met the criteria for a diagnosis of G D. For instance, he

2See di scussion of that precondition in the i mediately
fol | om ng paragraph.
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testified, she had been free for a long tinme of clinically
significant distress or inpairnment resulting froma m salignnent
of her body and her psychol ogi cal sex. Indeed, his explanation
conports with a consideration of the diagnostic criteria in DSM
| V-TR (cited by the majority, mgjority op. p. 5) for GD. In
di scussing the diagnostic features of G D, DSMIV-TR states: “To
make the diagnosis [of A D], there nust be evidence of clinically
significant distress or inpairnment in social, occupational, or
ot her inportant areas of functioning.”

Dr. Brown seens to have concluded that petitioner was cured
according to the notion discussed above that a disease is
characterized by an identifiable group of signs or synptons,? and
when those signs or synptons, once present, are no | onger present
in sufficient degree or severity to characterize (diagnose) the
di sease, the patient is free of the disease; i.e., she is
“cured”. \Whether in fact petitioner was free of clinically
significant distress or inpairnment (there may have been sone
di sagreenent anong the doctors)* has no effect on the force of

Dr. Brown’s argunent. |If petitioner could be cured, then she

3The principal nmeaning of “disease” in the Anerican Heritage
Dictionary of the English Language 517 (4th ed. 2000) is: *“A
pat hol ogi cal condition of a part, organ, or system of an organi sm
resulting fromvarious causes, such as infection, genetic defect,
or environnental stress, and characterized by an identifiable
group of signs or synptons.” (Enphasis added.)

“n rebuttal to Dr. Brown, respondent’s expert, Chester W
Schmdt, Jr., MD., disagreed with Dr. Brown’s use of the word
“cure” in connection with petitioner, since she continued to
suffer frompsychiatric disorders, but he did not dispute that
soneone who presents no synptons of a di sease woul d be consi dered
cured of that disease.
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could be treated,® and, as the majority nakes clear, we do not
ground decisions as to nedical care on the efficacy of the
treatment. Majority op. p. 57. Judge Custafson has failed to
convince nme that we should understand the verb “to cure” in any
but the way Dr. Brown uses it.

C. The Intent of Congress

Judge CGoeke rejects surgery as a treatnent for G D because
of his contextual reading of the statute: “lI believe that the
word ‘“treat’ in the context of the cosnetic surgery exclusion
inplies that any deducti bl e procedure nust address a physically
related mal ady.” Goeke op. p. 107. Judge Coeke, |ike Judge
Gust af son, however, fails to provide any convincing support for
hi s position.

Judge CGoeke’s contextual argunent relies heavily on his
di scerni ng congressional purpose fromthe report of the Senate
Fi nance Comm ttee discussed by the majority, najority op. note
27, and quoted by Judge CGoeke, CGoeke op. p. 108. In the light of
the report | anguage that he quotes, Judge CGoeke argues: “The
* * * Senate Finance Conmttee report indicates that Congress
intended to all ow deductions only for cosnetic surgery to correct
physi cal mal adies resulting from di sease or physi cal
di sfigurenent”. Goeke op. p. 109. | disagree in general wth

Judge CGoeke’s reliance on the report given the unanbi guous

SJudge Gustafson seens to concede that if @D is curable,
then it is treatable: “[A]lny procedure that does ‘cure’ a
di sease necessarily ‘treats’ it.” Custafson op. note 7.
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| anguage of section 213(d)(9), and | disagree in particular with
the inference he draws fromthe report.

In Canpbell v. Conm ssioner, 108 T.C 54, 62-63 (1997), we

set forth the well-established and well-understood rules for
construing a provision of the Internal Revenue Code:

In construing * * * [a provision of the Internal
Revenue Code], our task is to give effect to the intent
of Congress, and we must begin with the statutory
| anguage, which is the nost persuasive evidence of the
statutory purpose. United States v. Anerican Trucking
Associations, Inc., 310 U S. 534, 542-543 (1940).
Ordinarily, the plain nmeaning of the statutory | anguage
is conclusive. United States v. Ron Pair Enters. Inc.,
489 U. S. 235, 242 (1989). \Were a statute is silent or
anbi guous, we may |l ook to legislative history in an
effort to ascertain congressional intent. Burlington
N RR v. &lahoma Tax Conmm., 481 U.S. 454, 461
(1987); Giswld v United States, 59 F.3d 1571
1575-1576 (11th Gr. 1995). However, where a statute
appears to be clear on its face, we require unequivocal
evi dence of |egislative purpose before construing the
statute so as to override the plain neaning of the
words used therein. Huntsberry v. Conm ssioner, 83
T.C. 742, 747-748 (1984); see Pallottini v.

Commi ssioner, 90 T.C 498, 503 (1988), and cases there
cited.

The word “treat” is found in section 213(d)(9) only in the

definition of “cosnetic surgery” in section 213(d)(9)(B).® It

That provision, on its face, is anbiguous only to the
extent that, to give neaning to the term“other simlar
procedures” in sec. 213(d)(9)(A), the word “surgical” probably
shoul d be inferred before the word “procedure”. Sec.

213(d) (9)(B) would then read: “Cosnetic surgery defined. --For
pur poses of this paragraph, the term‘cosnetic surgery’ nmeans any
[surgical] procedure which is directed at inproving the patient’s
appear ance and does not neaningfully pronote the proper function
of the body or prevent or treat illness or disease.”

Wthout the inferred “surgical”, the set of procedures
constituting “cosnetic surgery” would seemto enconpass every
procedure (surgical or not) doing nothing other than inproving
the patient’s appearance, apparently |eaving “other simlar

(continued. . .)
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forms part of the expression “does not * * * prevent or treat
i1l ness or disease”, and nothing in the definition indicates that
t he expression excludes surgical treatnents for nental illness or
ment al di sease. The | anguage of section 213(d)(9)(B) is
sufficiently plain that, in searching the legislative history of
the provision for a contradiction, | would keep firmy in mnd

the Supreme Court’s injunction in United States v. Ron Pair

Enters., Inc., 489 U S. 235, 242 (1989): Odinarily, the plain

meani ng of the statutory |anguage is concl usive.

| would also keep in mnd that, as quoted above, “where a
statute appears to be clear on its face, we require unequi vocal
evi dence of | egislative purpose before construing the statute so
as to override the plain neaning of the words used therein.”

Canpbell v. Conm ssioner, supra at 63. Here there is no such

evi dence. The paragraph of the Senate Finance Conmttee report
on whi ch Judge CGoeke relies does not adequately illum nate
subpar agraph (B) of section 213(d)(9) because it discusses

“di sease” only in the context of the anelioration of a

“di sfiguring disease” in subparagraph (A) of that section.’” The

5C...continued)
procedures” an enpty set (enpty because all procedures directed
at inproving appearance would already be in the set |abel ed
“cosnetic surgery”).

"The reference to “disfiguring disease” in subpar. (A) of
sec. 213(d)(9) is also clear on its face. That termis the
object of the verb “to aneliorate”, which is different fromthe
verb “to treat”. To treat a disease is to seek to cure it; to
aneliorate a disfiguring disease is seek to reduce the effects of
a di sease now gone. For exanple, consider dernal abrasion to
erase scars left by a severe case of adol escent acne.
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report does not even nention that, according to the definition of
cosnetic surgery, a procedure that prevents or treats illness or
di sease will not be classified as cosnetic surgery under section
213(d)(9)(B). The Senate Finance Commttee report is far from
unequi vocal evidence of |egislative purpose contrary to that to
be inferred fromthe plain | anguage of section 213(d)(9)(B).? |
woul d stick wwth the plain |anguage and read “treat” and “ill ness
or di sease” to have their ordinary meani ngs.

D. The Plain Lanquage of the Provision

Judge Fol ey takes both the majority and respondent to task
for not adhering to the plain | anguage of section 213(d)(9). The
pl ai n | anguage, he argues, conpels the conclusion that for
surgery directed at inproving appearance to escape classification

as cosnetic surgery under section 213(d)(9)(B) it nust both

8 ndeed, H. Conf. Rept. 101-964, at 1032 (1990), 1991-2 C. B
560, 562, which acconpani ed the Omi bus Budget Reconciliation Act
of 1990, Pub. L. 101-508, sec. 11342(a), 104 Stat. 1388-471
(addi ng sec. 213(d)(9)), and which postdates the Senate Fi nance
Comm ttee report, describes the Senate anendnment addi ng sec.
213(d)(9) in the exact terns of the statute:

The Senate Amendnent provides that expenses paid
for cosnmetic surgery or other simlar procedures are
not deducti bl e nmedi cal expenses, unless the surgery or
procedure is necessary to aneliorate a deformty
arising from or directly related to, a congenita
abnormality, a personal injury resulting from an
accident or trauma, or disfiguring disease. For
pur poses of this provision, cosnetic surgery is defined
as any procedure which is directed at inproving the
patient’s appearance and does not neani ngfully pronote
the proper function of the body or prevent or treat
i1l ness or disease.

N.b.: The term“disease” is used twice, in tw different
contexts, and, as the majority notes, mgjority op. note 54, there
is no reference to “nedical necessity”.
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meani ngfully pronote the proper function of the body and prevent
or treat illness or disease.® He further argues that, even if
not cosnetic surgery within the nmeaning of section 213(d)(9)(B)
petitioner’s sex reassignnent surgery and rel ated procedures (|
assune the hornone therapy) nmay be “other simlar procedures”
under section 213(d)(9)(A). | believe that Judge Foley is wong
on his first count and that, with respect to his second count,
nei ther the sex reassignnment surgery nor the hornone therapy
falls within the class of “other simlar procedures”.

| agree with Judge Foley that section 213(d)(9)(B) sets
forth a two-part test: A procedure is cosnetic surgery if it (1)
is directed at inproving appearance and (2) does not neaningfully
pronote the proper function of the body or prevent or treat
illness or disease. Because the second part of the test contains
two expressions separated by “or”, that part of the test contains
a “disjunction”; i.e., a conpound proposition that is true if one
of its elenents is true. Inportantly, however, the second part
of the test contains not just a disjunction (i.e., (p or q)), but
rather the negation of a disjunction (i.e., not (p or gq)). Judge
Fol ey errs because he assunes that the expression “not (p or q)”

is equivalent to the expression “(not p) or (not q)”. Thus, he

°Judge Fol ey does not put it that way (i.e., stating what
cosnetic surgery is not), but that nust be what he nmeans, because
he wites: “Thus, if petitioner’s procedures are ‘directed at
inproving * * * appearance’ and ‘[do] not neaningfully pronote
t he proper function of the body’, they are cosnetic surgery
W thout regard to whether they treat a disease.” Foley op. p.
112. | assune he woul d concede that a procedure directed at
i nprovi ng appearance that both neaningfully pronotes function and
treats a disease i s not cosnetic surgery.
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redefines cosnetic surgery such that: “A procedure ‘directed at
i nproving the patient’s appearance’ is cosnetic surgery if it
ei ther does not ‘neaningfully pronote the proper function of the
body’ or does not ‘prevent or treat illness or disease.’” Foley
p. 112. Judge Foley sinply disregards the rules of grammr and
logic in favor of a part of the legislative history that is
silent as to the interpretative question he fashions.

In formal logic, there is a set of rules, De Mdirgan s |aws,
relating the | ogical operators “and” and “or” in terns of each
other via negation. E.g., http://en.w ki pedi a. org/w ki/

De Morgan’s |aws. The rules are:

not (p or q = (not p) and (not Q)
not (p and q) = (not p) or (not Q)

The first of the rules would appear to govern the disjunction in
section 213(d)(9)(B), which is of the form*®“not (p or gq)”. |Its
equivalent is of the form®“(not p) and (not q)”, which,
substituting the relevant words, is: “does not neaningfully
pronote the proper function of the body and does not prevent or
treat illness or disease”. The two-part test of section
213(d)(9)(B) for determ ning whether a procedure is cosnetic
surgery could then equivalently be rewitten: A procedure is
cosnetic surgery if it (1) is directed at inproving appearance
and (2) does not neaningfully pronote the proper function of the
body and does prevent or treat illness or disease. The second
expression is true only if the procedure neither neaningfully
pronotes the proper function of the body nor prevents or treats

illness or disease. If one of the alternatives is true, however
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then the expression is false and the test is flunked, so that the
procedure is not cosnetic surgery. That, of course, contradicts
Judge Foley’s reading of the statute, but | believe the better
viewis to presune that Congress is careful in its drafting and
drafts in accordance, rather than in conflict, wth the rules of
granmar and | ogi c.

Finally, Judge Foley argues that the “sim/lar procedures”
referred to in section 213(d)(9)(A) are delimted only by the
exceptions found in that provision and not the exceptions to the
definition of cosmetic surgery found in section 213(d)(9)(B).?
That reading seens wong: Does Judge Fol ey suggest that even
“simlar procedures” that “nmeaningfully pronote the proper
function of the body” and “prevent or treat illness or disease”
are not deductible “nmedical care”? That cannot be correct. As |
noted earlier, if we infer the word “surgical” before the word
“procedure” in the section 213(d)(9)(B) definition of cosnetic
surgery, then the term“other sim/lar procedures” in section
213(d)(9)(A) is given neaning. | would argue that “other simlar
procedures” refers to nonsurgical, appearance-enhancing
procedures, such as hornone therapy, the deductibility of which
is tested by applying first the exceptions in section
213(d)(9)(B), then those in section 213(d)(9)(A). Petitioner’s

sex reassignnment surgery is excluded fromthe class of “other

0] assume that Judge Fol ey woul d concede that “other
simlar procedures”, like cosnetic surgery, nust be directed at
i nprovi ng appearance. |If not, it is difficult to inmagi ne what
boundaries Congress had in mnd for other “simlar” procedures.
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simlar procedures” principally because it is surgical. Her
hornmone therapy is excluded because, as the majority finds, it
treats her disease.

E. Medi cal Necessity

Wt hout deci di ng whet her section 213(d)(9) requires a
showi ng of nedical necessity, the majority nonethel ess finds that
petitioner’s sex reassignnent surgery was nedically necessary.
Majority op. p. 65. Apparently, the majority is preparing for a
perhaps different view of the statute by the Court of Appeals.
Judge Hol mes’ Brandeis brief!! exhibits inpressive schol arship,

di scussing nuch that is outside the record. W are a trial
court, however, principally restricted to evidence presented, and

argunments made, by the parties. See Snyder v. Conm ssioner, 93

T.C. 529, 531-535 (1989). On the record before us, and as argued

by respondent, the majority’s finding is not clearly erroneous.

1A Brandeis brief is:

A brief, [usually] an appellate brief, that makes use
of social and economc studies in addition to |egal
principles and citations. * * * The brief is naned
after Suprene Court Justice Louis D. Brandeis, who as
an advocate filed the nost fanmous such brief in Miller
v. Oregon, 208 U. S 412 * * * (1908), in which he
persuaded the Court to uphold a statute setting a

maxi mum t en- hour wor kday for wonen.

Black’s Law Dictionary 213 (9th ed. 2009); see Snyder V.
Comm ssi oner, 93 T.C. 529, 533-534 (1989).
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HOLMES, J., concurring: On this record, for this taxpayer,
and on the facts found by the Judge who heard this case, | agree
with the magjority’s concl usion--that O Donnabhai n can deduct the
cost of her hornone therapy and sex-reassi gnment surgery, but not
her breast-augnentation surgery. | also agree with the majority
that G Dis a nmental disorder, and therefore a di sease under
section 213. But | disagree with the majority’ s extensive
anal ysi s concluding that sex reassignnment is the proper
treatnent--indeed, nedically necessary at |least in “severe”
cases--for G D. It is not essential to the holding and drafts
our Court into culture wars in which tax | awers have heretofore

cl ai mred nonconbat ant st at us.

l.
A

What does it nmean for a person born nmale to testify, as did
O Donnabhain, that “I was a female. The only way for nme to--the
only way for me to be the real person that | was in ny mnd was
to have this surgery”?

This is not |ike saying “Lab tests show Vibrio chol erae, and
therefore I have cholera”, or “the X-ray shows a tunor in the
lung and therefore |I have lung cancer;” or even, “the patient
reports that he is Napoleon and is being chased by the English,”
and therefore has schi zophreni a.

In the crash course on transsexualismthat this case has
forced on us, there are at |east four approaches that those

who’ ve studi ed the phenonenon of such feelings have had. One



- 83 -
response, curtly dismssed by the magjority, is that this is a
form of del usion:
It is not obvious how this patient’s feeling

that he is a woman trapped in a man’s body differs

fromthe feeling of a patient with anorexia nervosa

that she is obese despite her enaciated, cachectic

state. W don’t do |iposuction on anorexics. Wy

anputate the genitals of these poor nen? Surely,

the fault is in the mnd and not the nenber.
McHugh, “Psychiatric M sadventures”, Am Scholar 497, 503 (1992).
For such psychiatrists, gender follows sex, is a fundanental part
of human nature, and is not easily anmenable to change. Those who
take this view | ook at transsexual persons to uncover what they
suspect are conorbidities--other things wong with their patients
that m ght explain the undoubtedly powerful feeling that they are
wrongly sexed and whose treatnment mght alleviate the stress that
it causes them

A second approach focuses on the notion of “feeling female.”
What does this nean? The answer adopted by the majority and
urged by O Donnabhain is that this is a shorthand way of saying
that a transsexual person’s gender (i.e., characteristic way of
feeling or behaving, and conventionally |abeled either masculine

or femnine) is strongly perceived by her as m smatched to her

sex (i.e., biological characteristics).! This, too, is highly

!For a longer discussion on the definitions of gender versus
sex, see Meyer, “The Theory of Gender ldentity Disorders,” 30 J.
Am Psychoanal ytic Assn. 381, 382 (1982) (“Although the term
‘gender’ is sonetinmes used as a synonym for biological ‘sex,’ the
two shoul d be distinguished. Sex refers to the biology of
mal eness or fenmal eness, such as a 46, XY karyotype, testes, or a
penis. Cender or gender identity is a psychol ogi cal construct
which refers to a basic sense of mal eness or fenal eness or a

(continued. . .)
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contested territory--gender being thought by many, particularly
femnists, to be entirely sonething society inposes on
i ndi viduals. To such theorists, transsexualismis |ikew se a
soci al construct:
The medi cal profession need not direct the

gender dissatisfied to surgery. Counselling is

possible to encourage clients to take a nore

political approach to their situation and to

realize that they can rebel against the constraints

of a prescribed gender role, and relate to their own

sex in their native bodies.
Jeffreys, “Transgender Activism A Lesbian Fem ni st Perspective,”
1 J. Lesbian Stud. 55, 70 (1997) (suggesting SRS be proscribed as
“crime against humanity”); see also id. at 56 (citing Raynond,
The Transsexual Enpire (Teachers Coll ege Press 1994)).

Yet a third school of thought is that the origins of at
| east many (but not all) transsexual feelings--particularly those
Wi th extensive histories of secret transvestism-is that it’s not
about gender, but about a particular kind of erotic attachnent.
See, e.g., Blanchard, “Typol ogy of Ml e-to-Fenale
Transsexual ism” 14 Archives Sexual Behav. 247 (1985); Cohen-
Kettenis & Gooren, “Transsexualism A Review of Etiology,
Di agnosis and Treatnent,” 46 J. Psychosomatic Res. 315, 321-22

(1999) (summarizing research); Lawence, “Cinical and

Theoretical Parallels Between Desire for Linb Anputation and

Y(...continued)
conviction that one is male or female. Wile gender is
ordinarily consonant with biology, and so may appear to be a
function of it, gender may be remarkably free from bi ol ogi cal
constraint. The sense that ‘I ama female’ in transsexualism
for exanple, may contrast starkly with a nmale habitus.”)



- 85 -
Gender ldentity Disorder,” 35 Archives Sexual Behav. 263 (2006).
Schol ars of this school regard SRS as justified--not so much to
cure a di sease, but because SRS relieves suffering from an
i ntense, innate, fixed, but otherw se unobtainable desire. See,

e.g., Dreger, “The Controversy Surroundi ng The Man Who Wul d Be

Queen: A Case History of the Politics of Science, Identity, and
Sex in the Internet Age,” 37 Archives Sexual Behav. 366, 383-84
(2008) .

These are all intensely contested viewpoints. The fourth
and currently predom nant view anong those professionally
involved in the field is the one urged by O Donnabhai n, and not
effectively contested by the Comm ssioner: that the reason a
transsexual person seeks SRS is to correct a particular type of
birth defect--a m smatch between the person’s body and her gender
identity. That m smatch has a nane--G@ D--if not yet any
clinically verifiable origin, and SRS (plus hornone therapy) is
sinply the correct treatnment of the disorder.

| profess no expertise in weighing the nerits of
bi odeterm nism fem nism or any of the conpeting theories on
this question. But the majority’s decision to devote significant
analysis to the inportance of characterizing G D as a di sease,
and SRS as its nedically necessary treatnent, pulls nme into such
matters to give context to the majority’s analysis.

B
The majority relies heavily on the Benjam n standards to

establish the proper diagnosis and treatnent of A D. | certainly
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agree that these standards express the consensus of WPATH -t he
organi zation that wote them and has seen six revisions of them
over the last 30 years. But the consensus of WPATH i s not
necessarily the consensus of the entire nedical comunity. The
menbership of WPATH is limted, consisting of professionals that
work with transsexual patients, including social workers,
psychi atrists, and surgeons that perform SRS.

The Conmm ssioner’s expert, Dr. Schmdt, testified that the
Benjam n standards are nerely guidelines rather than true
standards of care and that they enjoy only limted acceptance in
Ameri can nedicine generally. The majority cites several
psychi atric textbooks that nmention the Benjam n standards to
refute Dr. Schmdt’s claimand as evidence of their general
acceptance in the psychiatric profession. Majority op. note 45.
But the textbooks treat the Benjam n standards as nere
gui del i nes--which may or may not be followed--rather than clearly
endorsing SRS. Let’'s take a closer |ook at the excerpted

| anguage from each of the majority’ s sources:

“[ The Benjam n standards] [provide] a val uable guide;”
. “[ T] he patient may be considered for surgical reassignnent;”

. “The [ Benjam n standards of care] programme includes * * *
possi bly sex reassignnent * * * patients * * * can be
referred for surgery;”

. “[S]ex reassignment may be the best solution;” and

. After noting that the treatnent of gender identity disorders
is “not as well-based on scientific evidence as sone
psychiatric disorders,” the cited text states that “[|]iving
in the aspired-to gender role * * * enabl es one of three
deci sions: to abandon the quest, to sinply live in this new
role, or to proceed with breast or genital surgery.”
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See majority op. note 45 (all enphasis added and citations
omtted). The textbooks do not say that SRS “shoul d” or “nust”
be used as treatnent for GD, but only that it “may” or “can” be
used. The nmenbers of WPATH certainly foll ow the Benjamn
standards, but since they are nerely a “guide” and “not as well -
based on scientific evidence” as other psychiatric treatnents,
their general acceptance is questionable. The Anmerican
Psychiatric Association’ s practice guidelines--generally accepted
standards of care--make no nention of the Benjam n standards.?
Even the Benjam n standards thensel ves contain the foll ow ng
caveat in the introduction:

Al'l readers should be aware of the limtations

of know edge in this area and of the hope that sone

of the clinical uncertainties will be resolved in

the future through scientific investigation.

The Harry Benjam n International Gender Dysphoria Association’s
Standards of Care for Gender ldentity Disorders, Sixth Version 1
(2001).

WPATH is also quite candid that it is an advocate for
transsexual persons, and not just interested in studying or
treating them Its website includes a downl oadabl e st at enent
that can be sent to insurers or governnment agencies denying
rei mbursenment or paynment for surgery to those diagnosed with G D.

WPATH, “WPATH Cl arification on Medical Necessity of Treatnent,

Sex Reassi gnnent, and | nsurance Coverage in the U S A ,” (June

2 See APA, Practice Guidelines, http://ww.psych.org/
Mai nMenu/ Psychi atricPractice/ Practi ceGui delines_1.aspx (Il ast
visited Jan. 7, 2010).



17, 2008), avail able at
http://ww. t gender. net/taw WPATHVedNecof SRS. pdf (last visited
Jan. 7, 2010). But it also conprehensively addresses ot her
problens it feels should be solved. For exanple,

Genital reconstruction is not required for

soci al gender recognition, and such surgery should

not be a prerequisite for docunment or record changes

* * *  Changes to docunentation are inportant aids

to social functioning, and are a necessary conponent

of the pre-surgical process * * *,

Id. at 2. dains of nedical necessity as they affect public-
record rules at |east suggest the possibility that WPATH i s
medi cal i zing its advocacy.

And even WPATH s net hod of identifying candi dates for SRS--
the method we describe and effectively endorse today--is very
much contestable. A leading article (admttedly ten years old at
this point, but still oft cited), concluded on this topic that
“Tu]lnfortunately, studies evaluating the indispensability of
conponents of the currently enpl oyed procedures are nonexistent.”
Cohen-Kettenis & Gooren, supra at 325.

.

The majority reasons that O Donnabhain’s hornone therapy and

SRS treat a disease, and so their costs are deducti bl e expenses

of nedical care. It then adds a coda to the opinion holding that

these treatnents are “nedically necessary.” Majority op. p. 67.

A
The best way of fram ng the question of deductibility is to

vi ew t he nedi cal - expense provisions in the Code as creating a
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series of rules and exceptions. Section 262(a) creates a general
rul e that personal expenses are not deductible. Section 213(a)
and (d)(1) then creates an exception to the general rule for the
expenses of nedical care if they exceed a particul ar percentage
of adjusted gross incone. Section 213(d)(9) then creates an
exception to the exception for cosnetic surgery. And section
213(d)(9)(A) then creates a third-order exception restoring
deductibility for certain types of cosnetic surgery.

To show how this works in practice, consider reconstructive
breast surgery after a mastectony. This is a personal expense
(i.e., not incurred for profit, in a trade or business, etc.).
But such surgery affects a “structure of the body” under section
213(d) (1) and so is “nedical care.” But it’'s presunptively
“cosnetic surgery” under section 213(d)(9)(B) because, as
reconstructive surgery, it is “directed at inproving the
patient’s appearance and does not neaningfully pronote the proper
function of the body or prevent or treat illness or disease.” It
i's neverthel ess deductible cosnetic surgery under section
213(d) (9) (A) because it is “necessary to aneliorate a deformty
arising from or directly related to, a * * * disfiguring
di sease.”

| agree with the majority’s holding that O Donnabhain’s G D
is a disease. Until the collapse of psychiatry into the waiting

arns of neurology is conplete, courts nust of necessity rely on
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the listing and classification of disorders in the DSM?® But
once this point is made, we need not go further into a discussion
of the proper standards of care or opine on their effectiveness.
Qur precedent, as the majority correctly points out, allows for
the deductibility of treatnents that are highly unlikely to

survive rigorous scientific review See, e.g., D ckie v.

Comm ssioner, T.C Meno. 1999-138 (naturopathic cancer

treatnents); Tso v. Comm ssioner, T.C Menp. 1980-399 (Navajo

sings as cancer treatnent); see also Rev. Rul. 55-261, 1955-1
C.B. 307, 307 (services of Christian Science practitioners)
(subsequent nodifications irrelevant). The key question under
section 213(d)(1) is whether the treatnent is therapeutic to the

i ndi vi dual i nvol ved. See Fischer v. Conm ssioner, 50 T.C 164,

174 (1968).

3 The fluidity of changes in the DSMfromedition to edition
suggests that the nosol ogy of nental disorders is far from being
as precise as, for exanple, the nosol ogy of diseases caused by
bacteria or vitamn deficiencies. |’mtherefore sonewhat
synpathetic to, if ultimtely unpersuaded by (because of the
great weight of precedent), the Comnm ssioner’s effort to change
our interpretation of “disease” in section 213 to nean only
mal adies with a denonstrated organi c cause.

| must, however, note the Conmm ssioner’s alternative
argunment that “negative nyths and ignorance that perneate social
thinking in the United States regarding transgendered persons”
and the “many | aws and | egal situations [that] are highly
discrimnatory for persons with G D’ nean that the “suffering
experienced by G D patients is primarily inflicted by an
intolerant society.” Resp. Br. at 172-73. (At |least conpared to
the “el evated status” of the Berdache in sone Native Anerican
cultures, the Kathoey in Thailand, the Indian Hjra, and the
Fa'afafine in the South Pacific, as the Conm ssioner
ant hropol ogically concludes. 1d. at 175.) It is not effective
advocacy to denigrate the people whose governnment one is
representi ng.
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This is essentially a test |ooking to the good-faith,
subj ective notivation of the taxpayer. There is no doubt that
O Donnabhain neets it with regard to her hornone therapy and SRS

B

1. It is the mpgjority’s next step in the analysis--its
reading of the definition of cosnetic surgery in section
213(d)(9)(B)--that | cannot join. |If it had reasoned sinply that
to “treat” illness in section 213(d)(9)(B) neant the sane | ow
standard that it does in section 213(d)(1)--a subjective good-
faith therapeutic intent on the part of the patient--and stopped,
we woul dn’t be doing anything controversial. |In the absence of
any regul ation, there would be no reason to denur, because as the
majority carefully points out, the phrase “nedi cal necessity” is
nowhere in the Code. Myjority op. p. 65. Nor of course is
medi cal necessity consistent with the liberal construction of
section 213 both by us and by the IRS. (The deductibility of
Navaj o sings and Christian Science prayer did not depend on their
medi cal necessity.) The phrase occurs in only one place, in what
is not even the nost relevant |legislative history. Mjority op.
not e 54.

That shoul d have been enough to dispense with the
Comm ssioner’s argunent on this point. But the mpjority tacks on
an extra section onto its opinion concluding that SRS and hornone
therapy for transsexual persons are “nedically necessary.”
Avoi dance woul d have been the sounder course, because “nedically

necessary” is a | oaded phrase. Construing it puts us squarely,



- 92 -
and unnecessarily, in the mddle of a serious fight within the
relevant scientific community, and the larger battle anong those
who are deeply concerned with the proper response to transsexual
persons’ desires for extensive and expensive surgeries.

As the majority thoroughly explains, the theory that SRS is
t he best—-and perhaps the only--treatnent for G D has been
extensively pronmoted. Dr. Brown, O Donnabhain’s expert w tness,
sumred up the theory--SRS is nedically necessary to “cure or
mtigate the distress and mal adapti on caused by G D.” Mjority
op. p. 15. For governnents or insurers to exclude coverage thus
beconmes perceived as discrimnation or an unjust deference to
stereotypes of transsexual persons. Acceptance of SRS as
medi cal |y necessary has becone a cause not only for those with
G D, but for a wder coalition as well. See Jeffreys, supra.

Qur discussion of the science is, though, weak even by the
| ow standards expected of |awers. Tucked into a footnote is our
opinion on the relative nerits of the scientific conclusions of
Dr. Brown (O Donnabhain’s witness in favor of the nmedica
necessity of SRS) and Dr. Schm dt (the Comm ssioner’s w tness who
was opposed). Myjority op. note 56. The reasoning in that
footnote in favor of Dr. Brown’s opinion is that he is nore
wi dely published than Dr. Schmdt. But Dr. Schm dt was Chair of
t he Sexual Disorders Work Goup that drafted part of the DSM IV
on which the majority relies, and is a longtine psychiatry

prof essor at Johns Hopkins and a founder of its Sexual Behavi or
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Consultation Unit. (I think it fair to take judicial notice that
Johns Hopkins is a well-regarded nedical institution.)

The majority also criticizes Dr. Schmdt for citing a
religious publication. See majority op. note 47. |It’'s true that
one of the sources Dr. Schmdt cited was an article by the forner
chai rman of Johns Hopkins’s Psychiatry Departnent in First
Things. But it is inadequate, if we're going to weigh in on this
debate, to inply that Johns Hopkins’s concl usi on was based nerely
on an essay in “a religious publication.”

First Things, |like Cormmentary and a host of other general -

i nterest but serious periodicals, seeks out the small subset of
specialists who can wite well.* Essays by such people don't
aspire to be original research, but they are often based on
original research. And so was the First Things article by Dr.
McHugh, which sumrari zed the research of a third nmenber of the
Hopki ns Psychiatry Departnent, Dr. Jon Meyer. Meyer & Reter,
“Sex Reassignnent,” 36 Archives Gen. Psychiatry 1010 (1979). 1In
the study, Dr. Meyer followed up with fornmer Johns Hopki ns Gender
ldentity Cdinic patients. Unlike authors of previous studies,
Meyer included both unoperated G D patients and post-SRS patients

in his study--allowing himto conpare the well-being of the

41t is not quite accurate to |abel First Things, any nore
than Cormentary, a “religious publication” given the breadth of
the subject matter and | ack of sectarian slant in what it
publishes. Dr. Schm dt could ve just as easily cited the sane
concl usion by the same author in an essay in The Anmerican
Schol ar. MHugh, “Psychiatric M sadventures,” Am Schol ar 497
(1992). (The American Scholar is “untainted” by any connection
with religion.)
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operated and unoperated patients. Using patient interviews, he
issued initial and foll owmup adjustnent scores for both the
operated and unoperated patients. Both the operated and
unoper ated subjects’ nean scores inproved after the foll owp
period, but there was no significant difference between the
i nprovenent of each group. The operated group failed to
denonstrate cl ear objective superiority over the unoperated
group--in other words, SRS didn’t provide any objective
i nprovenent to the G D patients.

There are nunerous other clues that the picture of
scientific consensus that the majority presents is not quite
right. Consider where the surgeries are currently perforned.
SRS was for many years primarily undertaken in research hospitals
that had “gender identity clinics.”® These clinics would conduct
research on SRS and evaluate its effectiveness. Johns Hopkins,
under the | eadership of Dr. John Money, ¢ opened the first U S.
gender identity clinic in 1965. Mney & Schwartz, “Public

> For an overview of the gender clinics, see Denny, “The
University-Affiliated Gender Cinics, and How They Failed to Meet
t he Needs of Transsexual People,” Transgender Tapestry #098,
Summer 2002, available at http://ww.ifge.org/ Article59. phtni
(last visited Jan. 7, 2010).

6 Dr. Money was extrenely influential in gender identity
studies. See Wtte, “John Money; Hel ped Create Studies on Gender
| dentity,” Associated Press, July 10, 2006, avail able at
http://ww. bost on. com news/ gl obe/ obituaries/articl es/ 2006/ 07/ 10/
ohn_noney_hel ped_create_studi es_on_gender __identity/ (last visited
Jan. 7, 2010). But there is now a consensus that sone of his
nost noteworthy work was unethical, and in sonme respects
fraudul ent. See Col apinto, “The True Story of John/Joan,”
Rolling Stone, Dec. 11, 1997, at 54; Kipnis & D anond, “Pediatric
Et hics and the Surgical Assignnment of Sex,” 9 J. Oinical Ethics
398 (Wnter 1998).
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Opi nion and Social Issues in Transsexualism A Case Study in
Medi cal Sociology,” in Transsexuali sm and Sex Reassi gnnent 253
(Green & Money eds., 1969). After Johns Hopkins took the |ead,
ot her university-based clinics junped at the opportunity to
research transsexuali smand perform SRS.” But the first research
clinic to performand study SRS was also the first to cut it off.
The Meyer study had found no significant difference in adjustnent
bet ween t hose who had SRS and those who didn't, and in |ight of
t hat study Johns Hopkins announced in 1979 that it would no
| onger perform SRS. “No Surgery for Transsexual s,” Newsweek,
Aug. 27, 1979, at 72. After the Hopkins clinic closed, the other
uni versity-based clinics either closed or ended their university
affiliations. Denny, supra. Stanford, for exanple, in 1980 spun
off its university-affiliated clinic to a private center that
performed SRS but didn't conduct research. Levy, “Two
Transsexual s Refl ect on University's Pioneering Gender Dysphoria
Program” Stanford Rep., May 3, 2000.

Eventual Iy, all university-based research clinics stopped
the practice of SRS.2 1d. Today, SRS in the United States is

primarily the purview of a few boutique surgery practices. Wile

" The University of Mnnesota, UCLA, Vanderbilt, UVA
St anford, and Duke were anpong the nore prom nent university-based
gender identity clinics conducting research. Denny, supra note
5.

8 Sone research hospitals, Stanford among them will perform
SRS on a referral basis--but the clinical research on SRS at
t hese hospitals has been shut down. Levy, “Two Transsexual s
Refl ect on University's Pioneering Gender Dysphoria Program”
Stanford Rep., May 3, 2000.
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such surgeons--including O Donnabhai n’ s--are undoubtedly skilled
intheir art, they do not have the capacity to conduct research
on the medi cal necessity of SRS |ike the research hospitals.
Their practices use the Benjam n standards, but do not seemto
conduct peer-reviewed studies of their efficacy.

It is true that the Meyer piece has been the subject of
lively controversy,® but it is certainly the case that it
pronpted Hopkins to get out of the SRS business; and over the
next few years every other teaching hospital also left the field.
Denny, supra. |If we needed to opine on the nedical necessity of
SRS, sone sensitivity to that academ c controversy, particularly
the problem of how to set up a proxy control group for those
under goi ng sex reassignnment, as well as sonme sensitivity to

defining and neasuring the effectiveness of surgery, would have

® There has been at |east one study that reached a different
concl usi on using a sonewhat simlar nethodol ogy. See Mte-Kole
et al., “A Controlled Study of Psychol ogi cal and Soci al Change
After Surgical Gender Reassignnment in Selected Male
Transsexual s,” 157 Brit. J. Psychiatr. 261 (1990). There have
al so been nunerous studies without controls (or the sort of
quasi -controls that Meyer used) that report transsexual persons
generally satisfied with the results of SRS. Such studies are as
probl emati ¢ as woul d be drug studies w thout doubl e-blind control
groups. The question is further conplicated by the possibility
that different types of transsexuals, see Blanchard, *Typol ogy of
Mal e-t o- Femal e Transsexualism” 14 Archives Sexual Behav. 247
(1985), will experience different outcones; as m ght fenal e-to-
mal e transsexual s conpared to nmale-to-fenale transsexuals. See
general |y Cohen-Kettenis & Gooren, supra at 326-28.

My point is not to pick Meyer over Mate-Kole, but only to
suggest the problemis nuch nore conplicated than the majority
lets on. It is certainly beyond the conpetence of tax judges.
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to be showmn. | do not believe we should have addressed the
i ssue. 10
2. There is, however, a related cluster of problens that
judges and | awers have had to sol ve--questions of the nedical

necessity of SRS in:

. Ei ght h Arendnent prisoner cases;
. ERISA litigation; and
. Medi cai d and Medi care rei nmbursenent.

The majority correctly cites the decisions of seven circuit
courts that have concluded G D constitutes a “serious nedica
need” for purposes of the Ei ghth Amendnent. Majority op. p. 45.
While confirmng that ADis a “profound psychiatric disorder,”

see, e.g., Mggert v. Hanks, 131 F.3d 670, 671 (7th Gr. 1997),

no circuit court has in this area held that SRS--or even the

| ess-invasive hornone therapy--is a “nedically necessary”
treatnent for G D. At | east one has even enphasi zed that there
is no right to “any particular type of treatnment, such as

estrogen therapy.” Meriwether v. Faul kner, 821 F.2d 408, 413

(7th Cr. 1987) (citing Supre v. Ricketts, 792 F.2d 958 (10th

Cr. 1986), in which the court refused to hold that a prison’s

decision not to provide a self-injuring prisoner with estrogen

10 The feelings on both sides may cause the controversy to
slip out of science altogether and land in the politics of the
APA as it prepares the next edition of the DSM See Carey,
“Psychiatry’s Struggle to Revise the Book of Human Troubles,”

N. Y. Times, Dec. 18, 2008, at Al (describing petition canpaigns
to affect nmenbership of drafting group, and di sputes anong
transgendered persons about whether G D should even be classified
as a disorder).
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vi ol ated the Ei ghth Arendnent as |ong as sone form of

for G D was provided); Lanb v. Mschner, 633 F. Supp

tr eat nent

351 (D

Kan. 1986) (finding prison officials were not constitutionally

required to provide prisoner with specific treatnment requested of

hormones and SRS). Judge Posner’s sunmmary of the A D prisoner

cases i s instructive:

Does it follow that prisons have a duty to

adm nister (if the prisoner requests it) * * * [ SRS]

to a prisoner who unlike Maggert is diagnosed as
a genui ne transsexual ? The cases do not answer

“yes,” but they nake the question easier than it
really is by saying that the choice of treatnent

is up to the prison. The inplication is that |ess

drastic (and, not incidentally, |less costly)
treatments are available for this condition. * *

Maggert, 131 F.3d at 671 (citations omtted).

*

The nedi cal necessity of SRS shows up in ERISAlitigation as

wel | . See,

(2d Gr.

2002) .

e.g., Mariov. P & C Food Mts., Inc., 313 F. 3d 758

Mario, a femal e-to-mal e transsexual, sued for

rei nbursenent of the cost of his sex-reassignnment surgery from

hi s enpl oyer’ s ERI SA-governed health i nsurance plan. The plan

adm ni strator denied his claimfor |ack of nedical necessity

based on an investigation that included the foll ow ng:

[r]esearch on the issue of transsexualism inquiry into
the policies of other enployers and insurance carriers
concerni ng coverage of gender reassignnent procedures,
consultation with nedical centers having specialized
know edge of transsexualism and sexual reassignnment
surgeries,
enpl oyed by [the plan adm nistrator], including a
psychiatrist retained by [the plan adm nistrator], Dr.

and consultation with nmedical personnel

|van Fras. Dr. Fras opined that the surgical renova
of healthy organs, for no purpose other than gender
dysphoria, would fall into the category of cosnetic

surgery, and would therefore not be “nedically

necessary.”

On the basis of her investigation,

* * *I'the plan adm ni strator enpl oyee] concluded that
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there was substantial disagreenment in the nedica

communi ty about whether gender dysphoria was a

legitimate illness and uncertainty as to the efficacy

of reassignnment surgery. * * *
ld. at 765-66. The plan admnistrator’s SRS-I|acks-nedi cal -
necessity concl usi on survived de novo review by the Second
Crcuit.

Medi care’s admi ni strator--The Centers for Medicare and
Medi cai d Services--has weighed in on the issue by denying
rei nbursenent for SRS on the follow ng basis:!

Because of the lack of well controlled, long term
studies of the safety and effectiveness of the surgical
procedures and attendant therapies for transsexualism
the treatnment is considered experinental. Moreover,
there is a high rate of serious conplications of these
surgi cal procedures. For these reasons, transsexual
surgery i s not covered.

54 Fed. Reg. 34572 (Aug. 21, 1989).
The | egal issues presented in each of these clusters of
cases differ fromthe | egal question--are O Donnabhain’s

procedures deducti bl e under section 213?--that we face in this

11 Some cases hold that states cannot categorically exclude
sex- change operations from Medi caid coverage. Pinneke v.
Prei sser, 623 F.2d 546, 549-550 (8th Gr. 1980); J.D. v. Lackner,
145 Cal. Rptr. 570 (Ct. App. 1978); G B. v. Lackner, 145 Cal
Rptr. 555 (Ct. App. 1978); Doe v. Mnn. Dept. of Pub. Wlfare,
257 NNw2d 816 (Mnn. 1977). Over tinme, these decisions have
been overtaken by regulation or statute. See, e.g., Smth v.
Rasnmussen, 249 F.3d 755, 760-61 (8th Cir. 2001) (uphol ding
regul ati on overturni ng Pinneke as reasonabl e).

Until recently, Mnnesota was the only state in which
Medi caid paid for SRS. Price, “Mnnesota Using Medicaid Funding
to Pay for Sex-Change Operations,” Wash. Tines, Feb. 4, 1996, at
Ad4. But four years ago, it joined the rest of the states. M nn.
Stat. Ann. sec. 256B. 0625 subd. 3a (West 2007).
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case, but | think they illustrate the majority’s overreach in
finding SRS “nedically necessary.”
[T,
| do not think that highlighting what | think is the
incorrect interpretation of the Code by the majority i s enough.
O Donnobhain carefully argued in the alternative, and it is to

those alternative argunents that | now turn

A

| start back at the beginning with section 213(d)(1)(A),
whi ch defines “nedical care” to include not just amounts paid for
the “di agnosis, cure, mtigation, treatnent, or prevention or
di sease,” but also amounts paid “for the purpose of affecting any
structure or function of the body.” The Comm ssioner actually
stipulated that all three procedures O Donnabhain received that
are at issue here--hornone treatnent, SRS, and breast
augnentation--nmeet this alternate definition of “medical care.”?!?

Thi s shoul d have obviated the need to wade into the disputes
about classification, etiology, and diagnosis of O Donnabhain’s
G D The majority does cite one sentence fromthe applicable
regul ation for the proposition that nedical care is confined to

expenses “‘incurred primarily for the prevention or alleviation

of a physical or nental defect or illness.”” Majority op. p. 49

12 Here' s what the Commi ssioner stipulated: “Petitioner's
sex reassignnment surgery affected structures or functions of
petitioner's body;” “Petitioner's prescription hornone therapy
af fected structures or functions of petitioner's body;” and
“Petitioner's breast augnentation surgery affected structures or
functions of petitioner's body.”
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(quoting section 1.213-1(e)(1)(ii), Incone Tax Regs.). But that
sentence doesn’'t apply to the second type of nedical care--1|est
it be sonmehow read to overturn even the RS s settled opinion
t hat procedures as diverse as abortion, Rev. Rul. 73-201, 1973-1
C.B. 140, vasectomes, id., and face lifts, Rev. Rul. 76-332,
1976-2 C. B. 81, qualify as “nmedical care” because they affect a
structure or function of the body. (That’'s what the first
sentence of section 1.213-1(e)(1)(ii), Inconme Tax Regs., says. )

There is therefore little doubt that the expenses
O Donnabhain incurred qualify as nmedical care under section

213(d) (1) (A). But are they nondeductible “cosnetic surgery?”

B

Under section 213(d)(9)(B), it is a necessary condition for
characterization as “cosnetic surgery” that a procedure be
“directed at inproving the patient’s appearance.” O Donnabhain
urges us to find that her procedures were directed at resol ving
or reducing the psychol ogical distress at feeling herself trapped
in a body of the wong sex. The Comm ssioner says that may be
true, but the procedures involved obviously changed her
appear ance.

There is no regulation helping us to apply this |anguage, we

need to use the traditional judicial tools to do so. This first

13 The sentence quoted by the majority is, in context, ained
at distinguishing expenses ained directly, rather then renotely,
at preventing or alleviating illness. It is imediately foll owed
by a |ist of expenses that are per se nedical -care expenses, and
whi ch includes surgery and prescription drugs (like hornones)

t hat O Donnabhai n recei ved.
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requires us to parse the neaning of “directed at” and
“Inmproving”. “Directed at” as a phrase is nowhere else in the
Code and is not a specialized legal or tax term but it has a
common neani ng of “focused at,” or “concentrating on.”
“I'nmproving” is likewise a word in ordinary use, neaning “to
enhance,” or “make nore desirable.” Wbster’'s Third New
International Dictionary (1961).

The legislative history of the provision, which the majority
quotes, lists sone of the procedures that Congress ainmed at
including in the presunptively nondeducti bl e category:

under the provision, procedures such as

hair renoval electrolysis, hair transpl ants,

| yposuction [sic], and facelift operations generally

are not deductible. 1In contrast, expenses for

procedures that are nedically necessary to pronote

the proper function of the body and only incidentally

affect the patient’s appearance or expenses for the

treatment of a disfiguring condition arising froma
congenital abnormality, personal injury or traunma

or di sease (such as reconstructive surgery follow ng

renmoval of a malignancy) continue to be deductible * * *,
Majority op. note 27.

The list isn't in the Code itself, so it’s not quite right
to hold we nust apply the nmaxi m of ejusdem generis, but it is
hel pful in suggesting the nmeaning of the key words that did nmake
it intolaw. Wthout nore specific guidance fromthe Secretary
in the formof a regulation, I would conclude that “directed at
i nproving” reflects two concepts. The first is that the
subj ective notivation of the patient (his “focus”) is inportant,
and it is his primary notivation that is nost inportant. The

second is that the notion of “inproving” suggests a baseline from
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whi ch sonmething is inproved--all the procedures in the
commttee’'s |list are those commonly recogni zed by the average
observer in our society as inproving appearance in a way that a
bi ol ogi cal man’ s taking femal e hornmones and under goi ng extensive
genital surgery do not. (I also concur with the ngjority that
the breast surgery did not “treat disease.”)

| therefore end up in the sane place as the majority.
O Donnabhai n’ s hornone treatnent and SRS establi shed a biol ogi ca
basel i ne of a new sexual appearance for her. It was, of course,
foreseeabl e, and she intended, to change her appearance. But |
al so agree with her (as the mgjority does) that her purpose was
to relieve the pathol ogical anxiety or distress at being
biologically male (or, alternatively, at not feeling masculine).
Majority op. note 52. Hornones and SRS are, | would hold as a
general matter in such cases, directed at treating G@Din this
sense and do not so nuch inprove appearance as create a new one.

But the breast-augnentation surgery is different.
O Donnabhai n’ s new basel i ne havi ng been established through
hornmones, | would hold that that surgery was directed at
inproving--in the sense of focused on changi ng what she al ready
had--her already radically altered appearance. Denying the
deduction for this procedure while allowng it for the hornones
and SRS al so seens a reasonabl e distinction--breast surgery is
i kely one of the commnest types of cosnetic surgery and (if not
under gone after cancer surgery or trauma or the like) highly

likely to be within the common public neaning of that phrase.
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That | eaves only the question of whether O Donnabhain’s
breast - augnent ati on surgery neets one of the exceptions to the
nondeductibility of cosnmetic surgery listed in subsection
(d)(9) (A . This is easy--0O Donnabhai n never argued her breasts
were deformed by “a congenital abnormality, a personal injury
resulting froman accident or trauma, or disfiguring disease.”

| therefore respectfully concur with majority’s result, if
not its reasoning.

GOEKE, J., agrees with this concurring opinion.
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GCEKE, J., concurring in the result only: Al though I concur
inthe result reached by the majority, | respectfully disagree
with the magjority’s analysis of section 213.

“Whet her and to what extent deductions shall be all owed
depends upon |l egislative grace; and only as there is clear
provi sion therefor can any particul ar deduction be allowed.”

New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

As a general rule, “personal, living, or famly expenses” are not
deductible. Sec. 262. As an exception to that general rule
petitioner relies on section 213, which allows a deduction for
“expenses paid * * * for nedical care”. Section 213(d)(1)(A)
defines deductible “medical care” to include “the diagnosis,

cure, mtigation, treatnent, or prevention of disease, or for the
pur pose of affecting any structure or function of the body”. W
have consistently construed the nedi cal expense deduction

“narrowW y” for over 40 years. Atkinson v. Conm ssioner, 44 T.C.

39, 49 (1965); Magdalin v. Conm ssioner, T.C. Menp. 2008-293.
This case turns on whether petitioner’s clainmed deductions are
barred by the exclusion in section 213(d)(9). |[If nedical
deductions are construed narrowmy, it follows that statutory
excl usions from nedi cal deduction should be construed broadly.

This case presents the question whether the cost of surgery
to alter nondisfigured, healthy tissue is deductible when the

surgery is performed to address a nental disorder or disease.
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Section 213(d)(9) provides:

(9) Cosnetic surgery.--

(A) In general.--The term “nmedi cal care” does not
i nclude cosnetic surgery or other simlar procedures, unless
the surgery or procedure is necessary to aneliorate a
deformty arising from or directly related to, a congenital
abnormality, a personal injury resulting froman accident or
trauma, or disfiguring disease.

(B) Cosnetic surgery defined.--For purposes of this
paragraph, the term “cosnetic surgery” nmeans any procedure
which is directed at inproving the patient’s appearance and
does not neaningfully pronote the proper function of the
body or prevent or treat illness or disease.

The majority opinion relies on two of the last four words to
the exclusion of the rest of section 213(d)(9)(B) in allowng a
deduction for petitioner’s genital surgery by concluding that
petitioner suffered froma “di sease” and that the genital surgery
in question “[treated]” that disease.

The definition of “cosnetic surgery” in subparagraph (B)
begins with surgery “directed at inproving the patient’s
appearance”. The transformation of petitioner’s genitals was not
directed at inproving petitioner’s appearance but rather was
functional. The authorities cited in the majority opinion for
the proposition that genital surgery to treat A D is not cosnetic

surgery support this conclusion. See, e.g., Wite v. Farrier,

849 F.2d 322 (8th Cr. 1988). Gven the factual findings
supporting the nedi cal purpose of such surgery, it is therefore
deducti bl e as nedical care under section 213(a) and is not

excl uded by section 213(d)(9) because it is not cosnetic surgery.
On that basis | concur in the magjority’s allowi ng petitioner a

deduction for genital surgery.
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Havi ng concl uded that petitioner’s genital surgery is not
cosnetic, | would reject the notion that it is neverthel ess
excluded as a “simlar [procedure]” under section 213(d)(9)(A).
Such a reading would negate the inport of the definition of
cosnetic surgery in subparagraph (B). Rather, | believe “simlar
procedures” in subparagraph (A) refers to procedures directed at
i nprovi ng appearance that are not necessarily considered
surgical. Accordingly, petitioner’s hornone therapy is not a
simlar procedure under section 213(d)(9)(A) because it was in
support of petitioner’s genital surgery and was not directed at
i nproving petitioner’s appearance. On the other hand, Botox
i njections would be an exanple of a simlar procedure in nmy view.

| disagree with the majority opinion because it | eaves open
the possibility that expenses for surgery directed solely at
al tering physical appearance may neverthel ess be deductible if it
is intended to alleviate nental pain and suffering. | do not
read the word “treat” in the context of section 213(d)(9)(B) to
i nclude physically altering a patient’s appearance to relieve
extrenme nental distress. Therefore, | would hold that the breast
surgery is excluded “cosnetic surgery” under section 213(d)(9) as
a matter of law, and to this extent | agree wth Judge
GQustafson’s concurring in part and dissenting in part opinion.

| would read the statute in conformty with the |egislative
history. | believe that the word “treat” in the context of the
cosnetic surgery exclusion inplies that for expenses for any

procedure to be deductible, the procedure nust address a
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physically related malady. |f surgery to relieve nenta
suffering w thout a physical nexus is deductible, aline is
crossed fromphysical to nental treatnent. A court should not
cross that line in applying section 213. Any expansion of the
medi cal expense deduction should be addressed by Congress because
it is not clear that surgery which does not address a physical
condition is deductible under section 213(d)(9).

The majority holds that the Iine on deductibility for nental
condi tions has been crossed in general and that evol ving nental
di agnoses are consi dered di seases for purposes of section
213(d)(1)(A). | think this argunent overl ooks the nature of the
exclusion in paragraph (9). The standard for deductibility under
section 213(d)(1)(A) is inherently nore generous than that in
subsection (d)(9). Congress enacted section 213(d)(9) in
response to IRS interpretations of “nmedical care” as including
procedures that permanently altered any structure of the body
even if the procedure was considered to be an elective, purely
cosnetic treatnent. As the majority points out, majority op.
note 27, the inpetus for section 213(d)(9) was the Senate. The
Senate Finance Conmttee report stated:

under the provision, procedures such as hair renoval

el ectrolysis, hair transplants, |yposuction [sic], and

facelift operations generally are not deductible. In

contrast, expenses for procedures that are nedically
necessary to pronote the proper function of the body

and only incidentally affect the patient’s appearance

or expenses for the treatnent of a disfiguring

condition arising froma congenital abnormality,

personal injury or trauma, or disease (such as

reconstructive surgery follow ng removal of a
mal i gnancy) continue to be deductible * * *,
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There is no indication that the exclusion of surgery directed at
I nprovi ng appearance omts surgery related to hel ping a person
feel differently about hinself or herself even if such a change
in feelings relieves nental suffering. The above-quoted | anguage
fromthe Senate Finance Conmttee report indicates that Congress
intended to all ow deductions only for cosnetic surgery to correct
physi cal mal adies resulting from di sease or physi cal
di sfigurenent, as opposed to cosnetic surgery on healthy tissue.
The report uses “malignancy” as an exanple of a di sease which can
cause a deformty requiring cosnetic surgery which would be
deduct i bl e.

Accepting that the alteration of physical appearance can be
a renmedy to address a nental illness, the question remains
whet her deductions for such treatnent are barred by a specific
| egislative mandate. | would hold that the breast surgery in
this case is not nedically necessary as that termis applied in
deci di ng whet her an expense is excluded under section 213(d)(9).
The nuances of fem nine appearance are virtually w thout bounds
and expenses for efforts to conformpetitioner’s entire body to a
fem nine ideal are indistinguishable from excluded expenses
regardl ess of petitioner’s nental health.

In other contexts there is little question that deductions
for breast augnmentation or facial reconstruction surgery apart
from physi cal disease or disfigurenment or physical abnormality
woul d be barred by section 213(d)(9). The issue is whether

Congress intended to all ow deductions for those surgeries if done
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to relieve a nental disease or illness. | remain unconvinced
t hat Congress intended to permt deductions for such surgery
directed at appearance and not directed at physical disfigurenent
or physical dysfunction or physical disease. To accept that
deductibility is possible under different facts is to entertain
that all fornms of cosnmetic surgery will be deducti bl e nedical
expenses if the surgery addresses or relieves nental suffering
caused by a recogni zed nental disorder. | do not agree that the
statute read in its entirety permts such deducti on.

HOLMES, J., agrees with this concurring in the result only
opi ni on.
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FOLEY, J., concurring in part! and dissenting in part:
Preoccupi ed wth establishing whether gender identification
disorder (@ D) is a disease, respondent and the majority fail to
correctly explicate and apply the statute. 1In allow ng
deductions relating to petitioner’s expenses, the majority has
performed, on congressional intent, interpretive surgery even
nore extensive than the surgical procedures at issue--and
respondent has dutifully assisted. This judicial transformation
of section 213(d)(9) is nore than cosnetic.

| . The Mpjority Does Not Adhere to the Plain Language of
Section 213(d)(9)

Section 213(d) provides in part:
(9) Cosnetic surgery.--

(A) In general.--The term “nmedi cal care” does not
i nclude cosnetic surgery or other simlar procedures, unless
the surgery or procedure is necessary to aneliorate a
deformty arising from or directly related to, a congenital
abnormality, a personal injury resulting froman accident or
trauma, or disfiguring disease.

(B) Cosnetic surgery defined.--For purposes of this
paragraph, the term “cosnetic surgery” nmeans any procedure
which is directed at inproving the patient’s appearance and
does not neaningfully pronote the proper function of the
body or prevent or treat illness or disease. [Enphasis
added. ]

The majority states that section 213(d)(9)(B) “excludes fromthe
definition any procedure” (enphasis added) that pronotes bodily

function or treats a disease. See nmgjority op. p. 30. The

1 concur with the majority’s conclusion that petitioner’s
breast augnentation surgery is “cosnmetic surgery” but disagree
with the majority’s reasoning (i.e., conclusion that failure to
strictly adhere to the Benjam n standards constitutes failure to
“treat” gender identification disorder) and interpretation of the
statute.
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statutory definition, however, prescribes what is included, not
excluded, fromthe definition of cosnetic surgery. The statute
sets forth a two-part test: a procedure is cosnetic surgery if
it (1) is directed at inproving appearance and (2) does not
neani ngful ly pronote proper bodily function or? prevent or treat
illness or disease. Part two of the test is disjunctive, not
conjunctive. A procedure “directed at inproving the patient’s
appearance” is cosnetic surgery if it either does not
“meani ngfully pronote the proper function of the body” or does
not “prevent or treat illness or disease.” Thus, if petitioner’s
procedures are “directed at inproving * * * appearance” and “[ do]
not neaningfully pronote the proper function of the body”, they
are cosnetic surgery without regard to whether they treat a
di sease. The mgjority does not address either of these prongs
but, instead, asserts that these prongs are irrelevant if the
procedures treat a disease. See mpjority op. note 30.

The majority’ s analysis proceeds as if the statute enpl oys
“and” rather than “or” between the “neaningfully pronote the
proper function of the body” and “prevent or treat illness or
di sease” prongs. Respondent appears to agree with this
interpretation in lieu of a plain reading of the statute. In

essence, the mpjority and respondent engage in reconstruction,

2Whil e “use of the conjunctive “and’ in a |list neans that
all of the listed requirenents nust be satisfied * * * use of the
of the disjunctive ‘or’ nmeans that only one of the |isted
requi renents need be satisfied.” Kim Statutory Interpretation:
Ceneral Principles and Recent Trends 8 (CRS Report for Congress,
updat ed Aug. 31, 2008).
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rather than strict construction, of section 213(d)(9). According
to their interpretation, a procedure will be treated as cosnetic
surgery only if it neets all three prongs (i.e., it is directed
at i nproving appearance, does not pronote proper bodily function,
and does not prevent or treat illness or disease).

Sinply put, the fact that a procedure treats a disease is
not sufficient to exclude the procedure fromthe definition of
“cosnetic surgery”. Indeed, to adopt the majority’ s reasoning
and its acconpanying concl usion the Court nust ignore that
Congress in section 213(d)(9)(A) specifically provides that the
term*“medical care” wll include “cosnetic surgery or other
simlar procedures” if the “surgery or procedure i s necessary to
aneliorate a deformty arising from or directly related to, a
* x * disfiguring disease.” (Enphasis added.) |f any procedure
that treats a disease (i.e., as the majority broadly interprets
that phrase), see mpjority op. p. 49, is automatically carved out
fromthe definition of cosnetic surgery, then the section
213(d)(9) (A) specific exclusion, relating to procedures that
aneliorate a deformty arising froma disfiguring disease, is

superfluous. See TRWIlnc. v. Andrews, 534 U S. 19, 31 (2001)

(stating that it is “*a cardinal principle of statutory
construction’ that ‘a statute ought, upon the whole, to be so
construed that, if it can be prevented, no cl ause, sentence, or
word shall be superfluous, void, or insignificant.’” (quoting

Duncan v. WAl ker, 533 U S. 167, 174 (2001))). Congress in

section 213(d)(9)(A) readily acknow edges that certain procedures
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whi ch treat disease nmay be cosnetic and ensures that these
procedures will neverthel ess be deened nedical care if they
aneliorate a deformty. Sex reassignnent surgery (SRS) and the
acconpanyi ng procedures did not nake the |ist.

Judge Hal pern asserts that this analysis “disregards the
rules of grammar and | ogic” and that De Morgan’s | aws dictate the
majority’s holding. Halpern op. pp. 78-79. |If there is a
negation of the conjunction “or”, De Mdrgan’ s |aws convert “or”
to “and”. Judge Hal pern’s nechani cal application of De Mrgan’s
laws is not prudent. Sinply put, congressional intent is not
subservient to De Morgan’s laws. Courts dealing with statutes
that contain the negation of a conjunction have enpl oyed
interpretive principles to ensure adherence to Congress’ plain

| anguage.® In short, section 213(d)(9) nust be interpreted with

3Thi s tension between Congress’ plain | anguage and De
Morgan’s | aws was evident in the interpretation of a property
forfeiture statute which contained the negation of a conjunction
(i.e., “wthout the know edge or consent”). See 21 U S.C sec.
881(a)(7) (1988); United States v. 171-02 Liberty Ave., 710 F
Supp. 46 (E.D.N. Y. 1989); cf. United States v. 141st Street
Corporation, 911 F.2d 870 (2d G r. 1990). Rather than applying
De Morgan’s laws and interpreting the statutory | anguage to nean
“wWw thout the knowl edge and wi thout the consent”, the District
Court followed legislative intent, adhered to a plain reading,
and interpreted the | anguage to nean “w thout the know edge or
wi thout the consent”. United States v. 171-02 Liberty Ave.,
supra at 50. The court held:

Under normal canons of statutory construction, the
court nust give effect to Congress’ use of the word
“or” by reading the terns “know edge” and “consent”

di sjunctively. * * *

* * * |f Congress had neant to require a show ng
of lack of know edge in all cases, as suggested by the
Governnment, it could have done so by replacing “or”
(continued. . .)
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cogni zance of the fact that this section was enacted by a
Congress intent on limting deductions for procedures directed at
i nprovi ng appearance and that Augustus De Mrgan was not a nmenber
of the 101st Congress.

1. The Leqgislative H story Provides No Support for the
Deducti on of Petitioner’'s Expenses

The lack of unanimty anong ny coll eagues may suggest that
section 213(d)(9) is anbiguous and thus resort to legislative

hi story may be appropriate. See Anderson v. Conm ssioner, 123

T.C. 219, 233 (2004), affd. 137 Fed. Appx. 373 (1st G r. 2005).
The sparse legislative history acconpanyi ng the enactnent of
section 213(d)(9) is quite illumnating. There is certainly no
i ndi cation that Congress sought to preserve a deduction for
expenses relating to SRS and the acconpanyi ng procedures. To the
contrary, the legislative history states that Congress intended
to preserve deductions relating to:

expenses for procedures that are nedically necessary to

pronote the proper function of the body and only

incidentally affect the patient’s appearance or

expenses for treatnent of a disfiguring condition

arising froma congenital abnormality, personal injury

or trauma, or disease (such as reconstructive surgery

foll ow ng renoval of a malignancy) * * *. [136 Cong.
Rec. 30485, 30570 (1990); enphasis added.]

3(...continued)
with “and.” * * * [1d.]

To apply De Mobrgan’s |laws and ignore the plain | anguage of the
statute woul d have been i nprudent because, as one comment at or
accurately opined, “we have no way of telling whether the
drafters of the statute intended that De Morgan’s Rul es apply or
not”. Sol an, The Language of Judges 45, 52 (1993). See
generally id. at 45-46, 49-53 (discussing how courts have deal t
Wi th statutes containing the negation of “and” and “or”).
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Expenses relating to SRS and the acconpanyi ng procedures again
did not make the |ist.

[11. Even If Not Cosnetic Surqgery, Petitioner’s Procedures May Be
“Simlar” to Cosnetic Surgery

Section 213(d)(9)(A) provides that “The term ‘ nedi cal care’

does not include cosnetic surgery or other simlar procedures,

unl ess the surgery or procedure is necessary to aneliorate a
deformty arising from or directly related to, a congenital
abnormality, a personal injury resulting froman accident or
trauma, or disfiguring disease.” (Enphasis added.) Assum ng
arguendo that the majority’ s analysis of section 213(d)(9)(B) is
correct, petitioner must neverthel ess establish that SRS and the
acconpanyi ng procedures are not “simlar” to cosnetic surgery.
The majority does not expound on this issue but states:

by arguing that the hornone therapy was directed at

i nproving petitioner’s appearance and did not treat an
i1l ness or disease, respondent concedes that a “simlar
procedure” as used in sec. 213(d)(9) (A is delimted by
the definition of “cosnetic surgery” in sec.
213(d)(9)(B)--that is, that a “simlar procedure” is
excluded fromthe definition of “nmedical care” if it
“Is directed at inproving the patient’s appearance and
does not neaningfully pronote the proper function of
the body or prevent or treat illness or disease”.
[Majority op. note 31; enphasis added.]

This analysis of the statute is sinply wong. The term®“simlar
procedures” is not “delimted by the definition of ‘cosnetic
surgery’ in sec[tion] 213(d)(9)(B)”. Wile it is arguable that
it could be defined in this manner, that is not what the statute
provides. “Cosnetic surgery” is defined in section 213(d)(9)(B)
but there is no statutory or regul atory gui dance regardi ng what

constitutes “simlar procedures”. Respondent, who has the
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authority to pronul gate gui dance defining “simlar procedures”
and has broad | atitude regarding his litigation position,
i nexplicably conceded this issue with respect to the hornone
t herapy treatnment and apparently failed to nake this contention
with respect to the SRS

Section 213(d)(9)(B) provides a potentially broad
di sal |l owance of expenses relating to procedures intended to
i nprove a taxpayer’s appearance— a di sall owance so broad that
Congress provided exceptions set forth in section 213(d)(9)(A) to
ensure that certain procedures which address deformties were
deened nedi cal care. The parties have stipul ated that
petitioner’s procedures did not aneliorate a deformty. Even if
SRS and the acconpanyi ng procedures fail to neet the definition
of “cosnetic surgery”, it is arguable that these procedures are
“simlar” to cosnetic surgery, not “nedical care”, and thus not
deduct i bl e.

| V. Congressional Activity, Rather Than Respondent’s Litigation
Laxity, Should Determ ne Deductibility

Apparently respondent, but not Congress, readily concedes
that a procedure (i.e., directed at inproving appearance but not
meani ngful ly pronoting proper bodily function) is excluded from
the definition of cosnetic surgery if it treats a disease. In
addi tion, respondent, but not Congress, appears to concede that
if petitioner’s procedures fail to neet the definition of
cosnetic surgery, these procedures also fail to qualify as
“simlar procedures”. See mpjority op. note 31. |In short,

respondent fails to adhere to the plain neaning of the statute.
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| f respondent is confortable, however, with his current
interpretation of the statute and the acconpanying litigating
position, | offer a word of advice—-“Katy, bar the door!”

VEELLS, VASQUEZ, KROUPA, and GUSTAFSON, JJ., agree with this
concurring in part and dissenting in part opinion.
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GQUSTAFSQN, J., concurring in part and dissenting in part:
concur with the result of the majority opinion to the extent that
it disallows a nedical care deduction under section 213 for
breast enhancenent surgery, but | dissent to the extent that the
majority allows a deduction for genital sex reassignnment surgery.

Petitioner is the father of three children froma marriage
that | asted 20 years. Although physically healthy, he was
unhappy with his mal e anatony and becane profoundly so, to the
poi nt of contenplating self-nmutilation. Mental health
prof essi onal s di agnosed himas suffering from Gender Ildentity
Disorder (@ D). Wth their encouragenent, he received nedical
procedures: In years before the year at issue here, he received
i njections of female hornones! and underwent facial surgery and
other plastic surgery; and then in the year at issue he paid a
surgeon about $20,000 to renove his genitals, fashion sinulated
femal e genitals, and insert breast inplants. After these
procedures, petitioner “passed” as fenmal e and becane happier.
She? claimed an i ncone tax deduction for the cost of this “sex
reassi gnment surgery” (SRS). The question in this case is

whet her section 213 allows this deducti on.

'n the year at issue petitioner received $382 of hornone
injections. The majority allows that deduction along with the
deduction for genital sex reassignnent surgery. | assune that
the hornone injections are “simlar” to cosnetic surgery and
shoul d therefore be disallowed under section 213(d)(9)(A), but I
do not further address this de mnims deduction.

2Consi stent with petitioner’s preference, | use femnine
pronouns to refer to petitioner in her post-SRS state. However,
this convention does not reflect a conclusion that petitioner’s
sex has changed fromnmale to fenale.
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Non-i ssues

The surgical procedures involved in this case are startling,
and to avoid distraction fromthe actual issues, it is expedient
to affirmwhat is not at issue here: Neither the tax collector
nor the Tax Court sits as a board of nedical review, as if it
were reconsidering, validating, or overruling the nedical
prof ession’ s judgnents about what nedical care is appropriate or
effective for what nedical conditions. Likew se, neither the tax
col l ector nor the Tax Court passes judgnent on the ethics of
| egal nedi cal procedures, since otherw se deducti bl e nedical
expenses are not rendered non-deducti ble on ethical grounds.

See, e.g., Rev. Rul. 73-201, 1973-1 C. B. 140 (cost of |egal
abortion held deductibl e under section 213).

Rat her, we decide only a question of deductibility for
i ncome tax purposes. In section 213 Congress created a deduction
for “medical care”, thereby inplicitly but necessarily inporting
into the Internal Revenue Code principles that rely in part on
the judgnents of the nedical profession. Medical care that is
gi ven pursuant to nmedi cal consensus might |ater prove to have
been unfortunate or even disastrous (such as thalidom de
prescribed for norning sickness); but an eventual discovery that
the care was ill advised would not affect the deductibility of
that care for income tax purposes. To determ ne deductibility
under section 213, we determ ne whether a procedure is “nedical

care” (as defined in that statute), not whether we would or would
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not endorse it as appropriate care. Neither the I RS nor the Tax
Court was appointed to make such nedi cal endorsenents.

Consequently, | accept the majority’s concl usions, based on
expert mnedi cal testinony describing nmedical consensus,® that GD
is a serious nmental condition, that petitioner suffered fromit,
that the nedical consensus favors SRS for a G D patient |ike
petitioner, that SRS usually relieves the patient’s suffering to
sonme significant extent, and that SRS was prescribed to and
performed on petitioner in accord with prevailing standards of
medi cal care.

However, Congress did not cede to doctors the authority to
grant tax deductions. As the mpjority acknow edges, majority op.
pp. 38-39, nedical experts do not decide the interpretation of
the terns in section 213. Rather, statutory interpretation is
the domain of the courts. Although infornmed by nedical opinion
on the medical matters pertinent to nedical expertise, the Court
al one perforns the judicial task of determ ning the neaning of a
statute and applying it to the facts of the case before us, on
the basis of the record before us. M disagreenment with the

maj ority concerns the interpretation and application of

3The majority opinion acknow edges that in the psychiatric
community there is a mnority view that SRS is unethical and not
medi cal |l y necessary. Majority op. note 47 (citing testinony
referring to Paul McHugh, “Surgical Sex”, First Things (Novenber
2004), http://ww. firstthings.conlindex.php (online edition));
majority op. p. 57; see also Holnmes op. pts. I.Band I1.B
However, if psychiatry has an intramural dispute about SRS, it
will not be arbitrated by persons trained in tax |aw.
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section 213(d)(9), by which Congress deliberately denied
deductibility for “cosmetic surgery or other simlar procedures”.

[1. “[Medical care”, “cosnetic surgery”, and “other sim|l ar
procedures” in section 213

As a general rule, “personal, living, or famly expenses”
are not deductible. Sec. 262. As an exception to that general
rul e, Congress enacted in 1942 a deduction for “expenses paid
* * * for medical care”, sec. 213(a); but in 1990 Congress carved
out (and decl ared non-deductible) “cosnetic surgery or other
simlar procedures”, sec. 213(d)(9). W decide today whet her SRS
i s deductible “nmedical care” or instead is non-deductible
“cosnetic surgery or other simlar procedures”. “Wether and to

what extent deductions shall be all owed depends upon |egislative

grace; and only as there is clear provision therefor can any

particul ar deduction be allowed.” New Colonial Ice Co. V.

Hel vering, 292 U. S. 435, 440 (1934) (enphasis added). This case
therefore requires us to determ ne whether there is “clear

provi sion” for the deduction of SRS expenses. | concl ude that
section 213 is anything but clear in allow ng such a deducti on.

A. The | anquage of section 213

The definition of deductible “medical care” in
section 213(d)(1)(A) and the definition of non-deductible
“cosnetic surgery” in the exception in subsection (d)(9)(B) nust
be construed in tandem The subsection reads in part as follows

(enphasi s added):
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SEC. 213(d). Definitions.--For purposes of this

section--

(1) The term “medical care” neans anmounts

pai d- -

(A) for the diagnosis, cure,

mtigation, treatnent, or prevention of

di sease, or for the purpose of affecting
any structure or function of the body * * *.

* * * * * * *

(9) Cosnetic surgery. --

(A) In general.--The term “nedi cal
care” does not include cosnetic surgery or
other simlar procedures, unless the surgery
or procedure is necessary to aneliorate a
deformty arising from or directly related
to, a congenital abnormality, a personal
injury resulting froman accident or trauma

or disfiguring disease.

(B) Cosnetic surgery defined. --For

pur poses of this paragraph, the term“cosnetic
surgery” means any procedure which is directed
at inproving the patient’s appearancel

“Petitioner contends that SRS is not “directed at inproving
the patient’s appearance” for purposes of section 213(d)(9)(B)
respondent contends that it is; and the mgjority concl udes,
majority op. note 30, that it “need not resolve” the issue. On
this basis, however, Judge Goeke’s concurrence would allow a
deduction for the genital SRS because it “was not directed at
i nproving petitioner’s appearance but rather was functional.”

Goeke op. p. 106.

Hi s concurrence thus rightly discerns that

section 213(d)(9)(B) distinguishes “inproving * * * appearance”

from “pronot[ing]

* * * proper function” (enphasis added); but

there is no basis for the conclusion that SRS is “functional”
Petitioner’s SRS did not involve any attenpt to confer fenale
reproductive function. No one undertaking to “pronote” sexual
“function” would performa penectony and a castration on a

heal t hy mal e body.

On the contrary, SRS drastically term nates a

mal e patient’s functioning sexuality. SRS did not change peti -
tioner into a “function[ing]” female, but renoved his salient
mal e characteristics and attenpted to make himresenbl e a woman- -
i.e., by petitioner’s lights, to “inprove[] the patient’s appear-
ance”. The mgjority shows that the SRS surgeon does try to

sal vage, as nuch as possible, sone possibility for subsequent

(continued. . .)
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and does not neaningfully pronote the
proper function of the body or prevent
or treat illness or disease.
Thus, in 1942 “nmedical care” was defined in subsection (d)(1) (A
with two alternative prongs--first, a list of five nodes of care

for disease, i.e., “diagnosis, cure, mtigation, treatnent, or

4. ..continued)
sexual response, nmgjority op. p. 13, and observes that SRS
“alter[s] appearance (and, to sone degree, function)”, majority
op. p. 58 (enphasis added); but the majority makes no fi nding
that petitioner proved that any identifiable portion of the SRS
expense can be allocated to restoration of “function”. On our
record, petitioner’s SRS nust be said to have been directed at
i nprovi ng appearance rather than pronoting function, and it is
therefore wwthin the definition of “cosnmetic surgery”. Judge
Hol mes’ s concurrence, on the other hand, attenpts no anal ysis of
function versus appearance, but rather proposes a different
distinction not explicit in the statute: He would hold that SRS
did not “so nuch inprove [petitioner’s male] appearance as create
a new [fermal e] one.” Holnes op. p. 103 (enphasis added). This
i ngeni ous distinction, if accepted, mght well undo the
di sal | owance of deductions for cosnetic surgery, since plastic
surgery is often marketed and purchased on the grounds that it
supposedly creates a “new appearance”. But in fact, any surgery
that gives the patient a “new appearance” has thereby “inproved”’
the patient’s forner appearance and is “cosnetic surgery” under
section 213(d)(9)(B)
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prevention”;® and second, care that “affect[s] any structure or
function of the body”.

In 1990 the concepts of both these prongs were narrowed in
subsection (d)(9)(B) for the purpose of creating a limted
exception to the new disall owance of “cosnetic surgery or other
simlar procedures”. That is, appearance-inproving procedures
were declared to be non-deductible “cosnetic surgery”, but the
definition given for that termprovides a two-prong exception:
These appearance-i nprovi ng procedures are nonet hel ess deducti bl e
under (d)(9)(B) (i.e., are not “cosnetic surgery”) if they
“meani ngfully pronote the proper function of the body” (i.e., not
if they “affect[] any structure or function of the body”, as nore
broadly allowed in (d)(1)(A)) and are nonet hel ess deducti bl e

under (d)(9)(B) if they “prevent or treat” disease (i.e., not if

°The five terns enployed to define “medical care” for incone
tax purposes in 1942 were borrowed fromthe definitions of “drug”
and “device” added in 1938 to the Federal Trade Comm ssion Act by
t he Federal Trade Conmm ssion Act anmendnments of 1938, ch. 49,
sec. 4, 52 Stat. 114, currently codified at 15 U S.C. sec. 55(c),
(d)(2) (2006). The sane five ternms currently appear in virtually
identical definitions of “nmedical care” in 29 U S. C
sec. 1191b(a)(2) (A (2006) (for purposes of group health plans
under ERI SA)and 42 U.S.C. sec. 300gg-91(a)(2) (2006) (for
pur poses of requirenents relating to health insurance coverage).
They al so appear in definitions of “drug” and “device” in
21 U S. C sec. 321(g)(1)(B) and (h)(2) (2006) and in the
definitions of “radiologic procedure” and “radi ol ogi c equi pment”
in 42 U S.C sec. 10003(2) and (3) (2006). They appear in their
verb fornms in 42 U S. C sec. 247d-6d(i)(7)(A) (2006) (defining
“qualified pandem c or epidem c product”) and 21 U S. C sec.
343(r)(6) (2006) (restricting statenents about dietary
suppl enents). They appear as adjectives and gerunds, along with
“therapeutic” and “rehabilitative”, in 26 U S.C. sec. 7702B(c) (1)
(defining “qualified long-termcare services”). Thus, this
fivefold list is not unique to the Internal Revenue Code.
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they provide “diagnosis, cure, mtigation, treatnent, or
prevention of disease”, as nore broadly allowed in (d)(1)(A)).
Two features of this statutory |anguage that are virtually
overl ooked in the majority opinion should be noted: First,
section 213(d)(9)(A) disallows deductions for “cosnetic surgery

or other simlar procedures”. (Enphasis added.) That is,

expenses for a procedure that falls outside “cosnetic surgery”
(as defined in subsection (d)(9)(B)) nmay still be disallowed if
the procedure is “simlar” to “cosnetic surgery”. Congress thus
enacted this disallowance in such a way that splitting hairs in
order to find a procedure not to be within the specific
definition of “cosnetic surgery” in (d)(9)(B) may not and shoul d
not save the day for its deductibility. Rather, deductibility
must be deni ed under (d)(9)(A) if the non-“cosnetic surgery”
procedure is nonetheless “simlar” to cosnetic surgery.

Second, assum ng that subsection (d)(9)(B) permts
deductibility if not both but only one of its prongs is satisfied

(i.e., if a procedure only “prevent[s] or treat[s]”),® it nust be

The majority (like the parties) interprets subsection
(d)(9)(B) to permt deductibility if a procedure does not
“meani ngful ly pronote” but does “prevent or treat”; and the
maj ority eval uates the expenses only under that second prong, to
determ ne whet her the procedures at issue here do “treat”
di sease. But see the opinion of Judge Foley, interpreting the
definition in subsection (d)(9)(B) to disallow deductions for
appear ance-i nprovi ng procedures unl ess a procedure both
“meani ngfully pronote[s] the proper function of the body” and
“prevent[s] or treat[s]” disease. The majority does not
undertake to denonstrate that SRS “nmeaningfully pronote[s] the
proper function of the body”, and if the statute requires that
both prongs be satisfied, then SRS nust therefore be
non-deductible. In this partial dissent, however, | assune

(continued. . .)
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noted that this second prong in subsection (d)(9)(B) has only two
terms--“prevent” and “treat”--fromanong the list of five
possi bl e nodes of “nedical care” in subsection (d)(1)(A. | now
turn to the significance of that wording.

B. The different term nol ogy of subsections (d)(1)(A) and
(d)(9) (B)

As is noted above, “nedical care” is defined in subsection

(d)(1)(A) by five ternms--i.e., “diagnosis, cure, mtigation,
treatnment, or prevention”. Sone of these terns do have sone
over | appi ng shades of neaning, and it seens |likely that when this
“medi cal care” deduction was first enacted in 1942, Congress
sinply intended to enact a broad definition of nedical care and
therefore chose terns to convey that breadth, w thout particul ar
i ntention about the potential distinctive neanings of those
terms. The distinctive neanings woul d have been irrel evant under
t he general provision that allowed the deduction if any of these
nodes of care was provided. That is, if a nedical procedure was
a “treatnent” but not a “mtigation”™, or was a “mtigation” but
not a “treatnent”, the expense woul d be deducti bl e nonet hel ess
under section 213(d)(1)(A).

However, we consider here the very different and specific
congressional intent 48 years later in 1990, when Congress

enact ed subsection (d)(9) to disallow deductions for cosnetic

5(...continued)
arguendo that only one prong need be satisfied; and | show t hat
even so, contrary to the mgjority’s concl usion, SRS does not
“prevent or treat” A D and therefore cannot be deductible even
under the majority’s one-prong anal ysis.
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surgery. Congress provided an exception to this new
di sal | owance, and all owed a deduction in the case of an ot herw se

cosnetic procedure, if it “prevent[s] or treat[s] illness or

di sease”. Sec. 213(d)(9)(B) (enphasis added). According to this
subsection, an otherw se cosnetic procedure will yield a
deduction if it “prevent[s] or treat[s]” disease--i.e., two nodes
of care. Mssing fromthis short |ist of deductible nodes of
care in subsection (d)(9)(B), as we have already noted, are three
of the five ternms in subsection (d)(1)(A), including
“mtigation”. The 1990 Congress was thus undertaking to provide
alimted exception to its new disall owance, and in so doing it
was sel ective in choosing fromthe vocabulary at hand. Under the
wor di ng Congress adopted, if an otherw se cosnetic procedure
“mtigates” a disease but cannot be said to “treat” or “prevent”
it, then under the plain terns of the statute, one would have to
concl ude that the expense of that procedure is non-deductible.
Congress provided that, to be deductible, an otherw se
cosnetic procedure nmust “prevent or treat” a disease. Petitioner
did not argue (and the majority does not hold) that SRS
“prevents” G D (rather, SRS is offered only to persons who
al ready suffer fromthe disorder, for whom “prevention” would
cone too late); so the contention nust be that SRS “treats” 4 D.

[11. The neaning of “treat” in section 213(d)(9)(B)

The majority inplicitly holds that “prevent or treat” in
section 213(d)(9)(A) is equivalent to, or is shorthand for,

“di agnos[e], cure, mtigat[e], treat[], or prevent[]” in
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subsection (d)(1)(A) and that no narrow neani ng shoul d be
ascribed to “treat”. Admttedly, it is possible to use the word
“treat” in a |l oose manner that could include nerely aneliorating
the effects of a disease. In that | oose sense, one could say
that SRS “treats” G D by mtigating the unhappi ness of the
sufferer. “Treatnent” and “mtigation” do appear side by side as
nmodes of “care” in (d)(1)(A), reflecting different shades of
meani ng of the nore general word “care”; and thus to sone extent
they are synonynous. |f they were such cl ose synonyns as to be
equi valent in nmeaning (or if “treat” included “mtigate”’), then
t he absence of “mtigate” in (d)(9)(B) would not be significant.
However, ascribing this broad or | oose neaning to “treat * * *
di sease” is untenabl e under section 213, where “treat” nust be
di stinguished from“mtigate”, and where the direct object is
“di sease” (not “patient” or “synptoni), as | now show.

A To yield a deduction, an appearance-inproving procedure

nust “treat” disease (as opposed to effecting
“mtigation”).

Subsection (d)(9)(B) does not provide that appearance-
i nprovi ng procedures are deductible if they “prevent, treat, or
mtigate” a disease, but rather if they “prevent or treat”
di sease. The mpjority’s |leading definition of “treat”, majority

op. p. 49, taken from Wbster’s New Uni versal Unabridged

‘By way of conparison, the absence of “cure” from section
213(d)(9)(B) is apparently not significant, because of the
relationship of “treat” and “cure”. “Treat” is a broader word
that includes “cure”. That is, although not everything that
“treats” a disease undertakes to “cure” it, any procedure that
does “cure” a disease necessarily “treats” it.
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Dictionary (2003), is “to deal with (a disease, patient, etc.) in
order to relieve or cure”; and the sanme dictionary s definition
of “mtigate” is--

1. to lessen in force or intensity, as wath, grief,

har shness, or pain; noderate. 2. to nmeke |ess

severe * * * 3., to nmake (a person, one’s state of

m nd, disposition, etc.) mlder or nore gentle;

mol I'i fy; appease.
A usage note observes that the “central neaning [of “mtigate”]
is ‘to lessen’ or ‘make | ess severe’'”. Thus, the two words
“treat” and “mtigate” are by no nmeans identical.

Consequently, a question directed toward “treatnent” of a
di sease may ask (using | anguage from Wbster’s): D d the

procedure “deal with” the disease? O it may ask (using | anguage

fromHavey v. Comm ssioner, 12 T.C 409, 412 (1949) (enphasis

added)): “[Dlid the treatnent bear directly on the * * *

condition in question”? But a question about “mtigation” may
ask (using | anguage from Wbster’s): Did the procedure “nake
[the di sease] | ess severe” or “lessen * * * pain”? And a conment
that is franed in ternms of “mtigation” may speak of “mtigation

of the effects of his injury and disability”. Pols v.

Comm ssioner, T.C Menp. 1965-222, 24 T.C M (CCH 1140 (1965)

(enmphasis added). Qur Opinion in Starrett v. Conm Ssioner,

41 T.C. 877, 881 (1964), includes such usage of both these terns.
In Starrett we held that psychiatric expenses were “clearly
“amounts paid for the diagnosis, cure, mtigation, treatnent,’
and ‘prevention’ of a specific ‘disease’”; and we upheld the

t axpayer’s argunent that he underwent psychoanal ysis--
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for the diagnosis of his enotional condition, cure of a
specific enotional disease classified as anxiety
reaction, mtigation of the effects upon himof such

di sease, treatnent of the underlying causes of his

anxi ety reaction, and thereby the prevention of further
suffering therefrom* * * [ld.; enphasis added.]

VWen “treat” and “mtigate” are distinguished, rather than being
bl ended, “treatnent” addresses underlying causes and “mtigation”
| essens effects. | conclude that this distinction between
“treat” and “mtigate” is critical to determ ning whether SRS
“treats” G D, so as to render SRS expenses deducti bl e.

B. To yield a deduction, an appearance-inproving procedure

nmust treat “di sease” (as opposed to treating a patient
or a synptom.

If the parties and the majority have in effect defined
“treat” so broadly as to nearly enconpass “mtigate”, they may
have done so by overl ooking the fact that, in section
213(d)(9)(B), the object of the verb “treat” is “disease”. The
breadth of the dictionary definitions cited by the majority,
majority op. p. 49, is attributable in part to the fact that one
may “treat” a disease, or a patient, or a synptom Consequently,
a general definition of “treat” that is not confined--as section

213 is confined--to treatnent of a di sease should and w ||

refl ect shades of neaning appropriate for treatnent of synptons,

whi ch shades of neaning overlap nore with “mtigate”. For that
reason these general dictionary definitions are not very
illTumnating in this instance, where the question is whether to
“treat” disease is or is not the sane as to “mtigate” disease.
As a part of “nedical care”, one could “treat” a patient

with palliative care or could “treat” his painful synptons with
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nmor phi ne (both of which could also be said to “mtigate”, and the
expenses of which woul d be deducti bl e under section 213(a))--al
the while | eaving his disease un-“treated”, strictly speaking.
When Congress intends to enact a provision that turns on
“treatment of patients”® or on “treatnment of synptons”,® it knows
how to do so; but it did not do so in section 213(d)(9)(B), which
al | ows deductions for procedures that “treat * * * disease”.
(Enphasis added.) |If a procedure is said to “treat * * *
di sease”, then “the treatnent [wll] bear directly on the * * *

condition in question”, Havey v. Comm ssioner, supra at 412, or

will “deal with” the disease (as in Wbster’'s). Oher nedica
care may be “mtigation”, but not “treatnent”.
In defining “cosnetic surgery”, Congress ainmed to deny

deductions that had previously been allowed. If in the anended

8See sec. 168(i)(2)(C (enphasis added); see al so sec.
5214(a)(3)(D); 10 U . S.C. sec. 1077 (2006); 21 U S.C. sec. 802
(2006); 22 U S.C. sec. 2151b-3 (2006); 24 U S.C sec. 225¢g
(2006); 38 U.S.C. secs. 1706, 1718, 7332 (2006); 42 U.S.C secs.
238b, 256e, 280e, 280g-6, 280h-3, 290dd-2, 2910, 300d-41, 1320b-8
(2006) .

°See 8 U.S.C. sec. 1611(b)(1)(C (2006) (enphasis added);
see also 8 U.S.C. secs. 1613, 1621, 1632 (2006); 42 U. S.C secs.
2850-4(d), 300cc-3, 1395i-3, 1396r (2006). Focusing on treatnent
of synptons, Judge Hal pern enphasi zes, Hal pern op. pp. 72-73
(enphasi s added), that petitioner’s expert pronounced petitioner
“cured” (even though petitioner’s belief about her sex was
unchanged) in the sense that “the synptons of the disorder were
no | onger present”, e.g., “she had been free for a long tine of
clinically significant distress or inpairnent”; and Judge Hal pern
equates a renoval of synptonms with a “cure” of the disease (and
therefore a “treatnment” of the disease), Hal pern op. pp. 73-74.
However, when treatnment of synptons makes a psychiatric patient
content with his delusion, he has not been cured, and his
“di sease” has not been “treat[ed]” for purposes of section
213(d) (9)(B)
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statute Congress had all owed deductions for appearance-i nproving

procedures that “prevent, treat, or nmtigate” a disease, then

t hat broader exception m ght have underm ned the intended
limting effect of the new disallowance. The najority’s | oose
interpretation of subsection (d)(9)(B) treats the statute as if
Congress had enacted that imagi nary broader exception, and its

| oose interpretation invites argunents for the deduction not only
of G D patients’ SRS expenses but al so of the cosnetic surgery
expenses of any psychiatric patient who is (or clains to be)

pat hol ogi cal | y unhappy with his body. In any event, Congress
did not provide that an appearance-inproving procedure wl |

nonet hel ess be deductible if it nmerely “mtigates” a disease.

1°See Di agnostic and Statistical Manual of Mental Disorders
576-582 (Body Dysnorphic Disorder (BDD)) (4th ed., text revision
2000) (DSM1V-TR): “The essential feature of Body Dysnorphic
Di sorder (historically known as dysnorphophobia) is a
preoccupation with a defect in appearance * * *. The defect is
either imagined, or, if a slight physical anomaly is present, the
i ndividual’s concern is markedly excessive * * *  The preoccupa-
tion must cause significant distress or inpairnment in social,
occupational, or other inportant areas of functioning”. The
entry for BDDin DSMIV-TR is not in the record; but the majority
refers to “DSM I V-TR, which all three experts agree is the
primary diagnostic tool of Anerican psychiatry”, majority op. p.
41, and states that the U S. Suprene Court has relied on a
listing in the DSMin treating sonething as a “serious nedical
condition”, majority op. note 40; and | take judicial notice of
the BDD entry. See, e.g., United States v. Long, 562 F.3d 325,
334-335 & n.22 (5th Cr. 2009); United States v. Johnson, 979
F.2d 396, 401 (6th Cr. 1992). \Wether BDD is a “di sease” and
whet her cosnetic surgery purportedly prescribed for it could be
“treat[nment]” under section 213(d)(9)(B) are questions yet to be
litigated--if the majority’s broad interpretation of section
213(d) (9)(B) prevails.
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C. A looser interpretation of “treat * * * disease” i s not
warranted in section 213(d)(9)(B)

1. The structure of subsection (d)(9)(B) shows
deliberate restriction in its term nol ogy.

Congress enacted section 213(d)(9) to restrict nedical care
deductions by explicitly denying such deductions for cosnetic
surgery and simlar procedures. Its terns nust be understood by
reference to that announced purpose. Consistent with that
pur pose, subsection (d)(9)(B) reflects, as | have shown, a
narrowi ng of both prongs of the subsection (d)(1)(A) definition
of “medical care”--i.e., subsection (d)(1)(A)’'s “affect[] any
structure or function of the body” was narrowed to becone
“meani ngfully pronote the proper function of the body” in
(d)(9)(B); and subsection (d)(1)(A)’s “diagnosis, cure,
mtigation, treatnment, or prevention of disease” was narrowed to
becone “prevent or treat” disease in (d)(9)(B). Were Congress
was explicitly setting out to shut down deductions for cosnetic
surgery, the restricting | anguage it enployed can hardly be taken
as carel ess or unintentional.

2. The stricter interpretation of subsection
(D) (9 (B) is consistent with (d)(9)(A).

Because the particular question in this case is whether SRS
falls within the definition of cosnetic surgery for which
expenses are disallowed in subsection (d)(9)(B), the mgjority

gives short shrift to subsection (d)(9)(A). Subsection (d)(9)(A)

shows the sorts of exceptional procedures for which Congress
meant to preserve deductions--i.e., procedures that are

“necessary to aneliorate a deformty arising from or directly
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related to, a congenital abnormality, a personal injury resulting
froman accident or trauma, or disfiguring disease”--and thus
illum nates the congressional purpose. Soneone |ike petitioner
who suffers fromdAD has no deformties that are addressed by
SRS; he has no “congenital abnormality”; he has suffered no
“accident or trauma, or disfiguring disease.” There is thus no
i ndi cation that Congress explicitly intended to carve out, from
its new disall owance, an exception that woul d reach SRS expenses.
The wording choices in the statute that limt deductibility nust
be taken at face value in order to vindicate the undi sputed
congr essi onal purpose.

The majority not only ignores those inplications of
subsection (d)(9)(A) for the purpose of the statute but al so
renders nmuch of (d)(9)(A) surplusage by its unduly | oose
interpretation of subsection (d)(9)(B). Subsection (d)(9) (A
provides that even if a procedure is “cosnetic surgery” (as
defined in (d)(9)(B)), its expenses will be deductible if (inter
alia) the procedure “aneliorate[s] a deformty arising from or
directly related to, * * * disfiguring disease.” However, if
surgical procedures that mtigate the effects of disease thereby
fall outside the definition of “cosnetic surgery” (i.e., because
they are deened to “treat disease” in the broad sense), then
subsection (d)(9)(A) would describe an enpty set when it refers
to “cosnetic surgery” that “aneliorate[s] a deformty arising
from* * * disfiguring disease.” |If the procedure

“anmeliorate[s]”, and if to aneliorate is to “treat”, then the
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procedure woul d not be “cosnetic surgery” in the first place.
Anyt hing that “aneliorates” would be deducti bl e because of the
definition in (d)(9)(B), and the allowance in (d)(9) (A would
have no effect.
On the other hand, if “treat * * * disease” in

subsection (d)(9)(B) is given its precise nmeaning (not excl uding
from*®“cosmetic surgery” a procedure that only mtigates the
effects of disease), then (d)(9)(A would operate to allow a
deduction for cosnetic surgery that does not “treat” a
di sfiguring disease but rather aneliorates deformties arising
fromit. Thus, only the precise neaning of “treat disease” in
(d)(9)(B) harnmonizes with the allowance in (d)(9)(A).

3. Br oader usage of the word “treat” by doctors does

not affect its significance in section
213(d) (9) (B)

It appears that doctors sonetines use the word “treat” in
this | oose sense, so that they discuss SRS as a “treatnment” for
G D See mpjority op. pt. I1l.D.1. However, as the mgjority
indicates, mgjority op. p. 36, the neaning of statutory ternms is
within the judicial province, and we do not generally accept
expert opinion on the nmeaning of statutory ternms. |In testinony
in this case, doctors manifestly used the terns “care” and
“treatnment” al nost interchangeably, w thout particular attention
to whether it is the patient, the synptons, or the disease that
is being addressed; in section 213(d), however, “care” is a
general termof which “treatnment” is a node distinct from

“mtigation”, and deductible care is directed to “di sease” (or
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“il1lness”), not to the patient or her synptons. There is thus no
i ndi cation that doctors’ usage of these words respects the
distinctions that are inportant in section 213.
Wth the foregoi ng understandi ng of the purpose and
operation of section 213(d)(9), | now address the question
whet her SRS “treats” G D.

| V. SRS does not “treat” G D for purposes of
section 213(d)(9)(B)

For the G D patient there is a dissonance between, on the
one hand, his male body (i.e., his male facial appearance, his
mal e body hair, his mal e body shape, his male genitalia, his nale
endocrinol ogy, and the Y chronposones in the cells of his body)
and, on the other hand, his perception of hinself as female. The
mal e body conflicts with the fenmal e sel f-perception and produces
extrene stress, anxiety, and unhappi ness.

One could analyze the G D patient’s problemin one of two
ways: (1) H' s anatom cal naleness is normative, and his
percei ved femal eness is the problem O (2) his perceived
femal eness is normative, and his anatom cal mal eness is the
problem [If one assunes option 2, then one could say that SRS
does “treat” his G D by bringing his problematic male body into
sinmul ated conformty (as nmuch as is possible) with his authentic
femal e m nd.

However, the nedical consensus as described in the record of
this case is in stark opposition to the latter characterization
and can be reconciled only with option 1: Petitioner’s nmale body

was healthy, and his mnd was disordered in its female self-
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perception. GDis in the jurisdiction of the psychiatric

prof ession--the doctors of the mnd--and is listed in that
profession’s definitive catal og of “Mental Disorders”. See
DSM I V-TR at 576-582. When a patient presents with a healthy
mal e body and a professed subjective sense of being female, the
medi cal profession does not treat his body as an anonaly, as if
it were infected by the disease of an alien nmal eness. Rather,
his male body is taken as a given, and the patient becones a

psychi atric patient because of his disordered feeling that he is

female. The mpjority concludes, majority op. p. 67 (enphasis
added), that G Dis a “serious nental disorder”--i.e., a disease
in petitioner’s mnd--and | accept that concl usion.

A procedure that changes the patient’s healthy male body (in
fact, that disables his healthy nale body) and | eaves his m nd
unchanged (i.e., wth the continuing m sperception that he is
femal e) has not treated his nental disease. On the contrary,

t hat procedure has given up on the nental disease, has
capitulated to the nental disease, has arguably even changed
sides and joined forces wwth the nental disease. |In any event,

the procedure did not (in the words of Havey v. Conm ssioner,

12 T.C. at 412) “bear directly on the * * * condition in
question”, did not “deal with” the di sease (per Wbster’s), did
not “treat” the nental disease that the therapist diagnosed.

Rat her, the procedure changed only petitioner’s healthy body and

undertook to “mtigat[e]” the effects of the nental disease.
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Even if SRS is nedically indicated for the G D patient--even
if SRSis the best that medicine can do for him-it is an
ot herwi se cosnetic procedure that does not “treat” the nental
di sease. Sex reassignnent surgery is therefore within “cosnetic
surgery or other sim/lar procedures” under section 213(d)(9) (A,
and the expense that petitioner incurred for that surgery is not
deducti bl e under section 213(a).

VELLS, FOLEY, VASQUEZ, and KROUPA, JJ., agree with this
concurring in part and dissenting in part opinion.



