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ISSUE PRESENTED
Does Senate, No. 2175, which prohibits sane-

sex couples from entering into marriage but

allows them to form civil wunions with all
the ‘benefits, prot ections, rights and
responsibilities of marriage,” conply wth
the equal protection and due process

requi renents of the Constitution of the
Commonwealth and articles 1, 6, 7, 10, 12,

and 16 of the Declaration of Rights?

INTEREST OF THE AMICI

Massachusetts Fam |y I nstitute, I nc.
(MFI), is a not-for-profit research and
education corporation organized under the
laws of the Comonwealth of Mssachusetts
that is dedicated to strengthening the
famly and restoring noral principles to the
public policy and cultural arenas. Founded
in 1991, MFl is a strong supporter of nale-
female marriages and nother-father-children
famlies. MFI  seeks to carry out its
m ssion by a team of professional staff and

volunteers made up of physicians, |awers,



and university professors. The case at bar
is of the utnost interest to M. MFI is
concerned with the untold consequences sarne-
sex “marriages” wll have on society, nora
principles, and the famly.

The Massachusetts Catholic Conference is
the public policy office for the Roman
Cat hol i c Chur ch in t he Commonweal t h
governed by the Odinary Bishops of the
Archdi ocese of Boston and the D oceses of
Fall River, Springfield, and Wrcester. The
Massachusetts Catholic Conference advocates
the Roman Catholic Church's social justice
teaching as applied to public policy issues
before the state legislature and courts.
The Bi shops have consistently spoken out in
favor of mai ntaining the |ong-standing
definition of marriage as the union between
one man and one wonman.

Concerned Wonen for Anerica (CWA) is the
nation’s |largest public policy organization
for wonen. Located in Washington, D.C., CWM
is a non-profit organization that provides

policy analysis to Congress, state and | ocal



| egi sl atures, and assistance to pro-famly
organi zations through research papers and
publications. CWA seeks to inform the news

medi a, the academc community, busi ness

| eaders and the general public about
marri age, famly, cul tural and
constitutional i ssues t hat af f ect t he
nati on. CWA has participated in nunerous

amicus curiae briefs in the United States
Suprene Court, |ower federal courts, and
state courts.

Famly Research Council (FRC) is a non-
profit, research and educat i ona
organi zation dedicated to articulating and

advancing a famly-centered philosophy of

public life. FRC, headquartered in
Washington, D.C., is a voice for the pro-
famly nmovenent and provi des policy
anal ysi s, | egi sl ative assi st ance, and
research for pro-famly organizations. It

al so seeks to educate |egislators on issues
that affect American famlies. In addition
to providing policy research and analysis

for the legislative, executive, and judicial



branches of the federal governnent, FRC
works to informthe news nedia, the academ c
community, business |eaders, and the general
public about famly issues that affect the
nati on. Its research, publications, and
films on the inpact of pornography have been
di stributed to over 400, 000 schol ar s,
st udent s, or gani zati ons, and citizens.
FRC s legal and public policy experts are
continually sought out by nenbers of
Congr ess and State | egi sl ators for
assi stance and advi ce on t he uni que
relationship between parents and their
chi | dren.

The National Legal Foundation is a public
interest law firm founded in 1985, which
has been involved wth the |egal defense of
the traditional famly since 1990. The
Nat i onal Legal Foundation and its donors and
supporters believe that the resolution of
the issue before this Court in the present
Request for an Advisory Opinion will have a
profound inpact on the debate over same-sex

marriage and civil wunions throughout this



country. The Nati onal Legal Foundati on
participated before this Court in Goodridge

v. Dep't of Public Health, 400 Mss. 309

(2003), as an amicus curiae, and was served
with a copy of this Court's order soliciting
amicus briefs in the present Request
for an Advisory Opinion. The National Legal
Foundation thus believes that its expertise
on this issue will be of assistance to this
Court in rendering its Advisory Opinion.

The Institute for Fam |y Devel opnment, I nc.
(1 FD) IS a not-for-profit educat i onal
corporation organi zed under the laws of the
Commonweal th of Massachusetts. |IFD is a
menber of a federation of simlar
educational organizations which operate in
47 countries, under the nane |International
Federation for Famly Developnent (1FFD).
| FFD is accredited as an NGO in consultative
status to the United Nations, and advocates
for international policies which support
strong famlies and healthy children. |FFD
IS famliar W th t he research t hat

establishes that children are best raised in



heal thy households, wth a natural nother
and father taking responsibility for their
education. IFD is in favor of public policy
that supports marriage as a union between a
man and a woman, conmtted to each other and
to the upbringing of their children, which
is undermned by the view that "same-sex
marri ages" are equival ent.

Scott FitzG bbon is a professor of |aw at
Bost on Col | ege Law School

Cerard V. Bradley is a professor of |aw at

the University of Notre Dane Law School

SUMMARY OF THE ARGUMENT

The Court’s decision in (Goodridge
should be interpreted only to require the
Legislature to clarify the rational basis
for the Comonwealth’s marriage |aws. | t
should not be interpreted broadly to require
t he Legi sl ature to afford any | egal
recognition to same-sex relationships. The
broad interpretation of Goodridge would be
radi cal and unprecedented for at |east three

reasons. First, it would intrude upon the



traditional and constitutionally guaranteed
power of the Legislature to define nmarriage.
It would thus create an entirely novel
constitutional principle that runs roughshod
over the values of denocracy, traditional
nmorality, famly stability, and child
wel fare that lie at the heart of |egislative
conpet ence. It would also preenpt and
sidetrack the currently pending denocratic
process to anmend t he Commonweal th’ s
Constitution to clarify the definition of
marriage. (pp. 10-27.)

Second, a broad interpretation of
Goodri dge woul d apparently di rect t he
General Court to graft a legal framework
(civil marriage) which was tailored and
devel oped to pronote one social relationship
(husband-wi fe marriages) onto two other
social relationships (male unions and femal e
unions, the fornmer obligatorily notherless,
t he | atter fat herl ess), t hat are
substantially different. Even if Goodridge
requires the Commonwealth to provide sone

| egal recognition to sane-sex relationships,



whi ch your amici deny, this goal nust be
achieved by neans of different frameworks
than civil marriage. (pp. 27-39.)

Third, Goodridge would allow only 180
days for the Legislature to perform the
conplex and difficult task of deliberating
about what form of |egal framework m ght be
appropriate to stabilize or pronote sanme-sex
unions. (pp. 39-40.)

On the issue presented, therefore, the
Court should rule that any of the follow ng
| egi sl ative actions woul d satisfy t he
demands of Goodri dge.

(1) The Legislature and/or Executive
articulate a clearer version of the rationa
basis for defining marriage in terns of one
man and one wonan. This woul d assuage any
concerns raised in Goodridge about the
per cei ved i nsufficiency of t he
Commonweal th’ s justification for its
definition, because any rational basis (not
j ust t he one asserted) suffices for

deferential scrutiny.(pp. 41-45.)



(2) The Legislature indicates that it
is considering anending the Commonwealth’s
Constitution, as voters in other states have
done. This justifies staying the judgnent
until this constitutional amendnent process
is conpleted, to prevent a vested-rights
pr obl em The pronptness with which other
states have anmended their constitutions
after simlar rulings should persuade the
Court to abstain from enforcing its judgnment
until denocracy is allowed to function. (pp.
46-48.)

(3) The Legislature indicates that it
is considering what sort of |egal protection
should be given to same-sex unions, wthout
the wunrealistic 180-day time constraint.
(pp. 48-49.)

(4) The Legislature passes S.B. 2175,
the civil wunions bill. This would be both
unnecessary and i nappropri ate. But it would
be superior to requiring the legislature to
include sane-sex unions in civil marriage
for four reasons. It would intrude |ess

into the Legislature’s sphere of conpetence.



It would allow independent devel opnment of
the |law of same-sex unions and husband-w fe
marri ages. |t woul d t hreat en t he
sovereignty of other states |ess. And the
alternative broader reading—+ncluding sane-
sex uni ons in civil mar ri age—woul d
constitute an inperm ssible “mandate of [the

Court’s] own noral code.” (pp. 49-56.)

ARGUMENT
I. THE GOODRIDGE DECISION UPSETS THE
CONSTITUTIONALLY MANDATED BALANCE BETWEEN
LEGISLATURE AND COURTS, AND CALLS FOR AN
INAPPROPRIATE AND UNREALISTIC REMEDY.
Sone argue that the Court’s decision in

Goodridge v. Dep’'t of Public Health, 440

Mass. 309 (2003), should be interpreted
broadly to force the Legislature to abandon
the traditional definition of narriage as
only the union of one man and one woman. On
such interpretation, Goodridge would be
radi cal and unprecedented for at |east three
reasons. First, it would obliterate the
traditional and constitutionally guaranteed

power of the Legislature to define marriage.

10



Second, although wunclearly stated in the
maj ority  opinion, it can be read as
apparently directing the Legislature to
graft a legal framework (civil marriage)
which has devel oped over centuries to
pronote one kind of relationship (conjugal
unions) onto two other relationships (samne-
sex male unions and femal e unions) which are
radically different from the first. Third,
in light of substantial differences anong
al | three rel ati onshi ps, a br oad
interpretation of Goodridge would inpose
upon the Legislature an inpossibly limted
time period to perform the conplex and
difficult task of nelding three distinctly
different relationships into the one |[egal
status that a broad reading of Goodridge
woul d require.

The Goodridge ruling can be nore
narrowly interpreted. By recognizing that
“[t]he Legislature in the first instance
.frust ascertain whether ... a rational basis
exists,” 440 Mass. at 338, and then by

giving the Legislature 180 days to respond

11



“as it may deem appropriate in light of this
opinion,” 440 WMass. at 344, the majority
acknow edged the right of the Legislature to
ascertain a rational basi s or bases
different from the ones proffered by the
Departnent of Public Health, and to then
enact a statutory reaffirmation of marriage
as the union between one man and one wonman.
Such a legislative response, as a neans of
avoiding the radical features of the broad
interpretation of the Goodridge ruling, is
emnently "appropriate in light of this
opi nion" given the majority's recognition of
t he Legi slature's constitutional right,
duty, and power to explicate the underlying
rational bases for any legislative policy.
The Legislature should be afforded such
opportunity in deference to its coequal
status under the Constitution.

The proposed "civil wunion" |egislation
submtted for an advisory opinion in this
case maintains a distinction between nale-
femal e and sane-sex unions for the purposes

of “preserving the traditional, historic

12



nature and neaning of the institution of
civil marriage” S.B. 2175, p. 1, lines 23-
24, and to make it so that “[p]ersons
eligible to form a civil union with each
other under this chapter shall not be
eligible to enter into a marriage with each
ot her under chapter 207.” S.B. 2175, p. 3,
lines  34-35. However, the legislation
nowhere attenpts to neke any finding as to
an independent rational basis for such a
di stinction. The legislation fails to
contest the rational basis determ nation of
the Goodridge ruling, and therefore would,
if enacted, abdicate the Legislature' s right
to make its own i ndependent fi ndings.

As a result, the proposed |egislation
fails to satisfy both the broad and the
narrow interpretations of the Goodridge
ruling. On the one hand, the legislation
declines to elimnate all |egal distinctions
between the three relationships as the broad
interpretation would require. On the other
hand, the legislation |acks any asserted

rati onal basis alternative to the ones

13



raised by the Departnent of Public Health,
t hus failing to satisfy t he narr ow
interpretation.

Regardl ess of which interpretation is

the correct one, and it is difficult to
di scern, given the vagueness of the majority
opinion's reference to action deened by the
|l egislature to be “appropriate to [the
maj ority's] opinion,” your amici are gravely
concerned with the far-reaching inplications
of Goodridge as it is broadly interpreted
for the foll ow ng reasons.
A. The Goodridge Decision Invades the
Legislature’s Constitutional Sphere of
Competence and Violates the Constitutionally
Mandated Balance of Power.

1. The Constitution of the Commonwealth
Grants Jurisdiction To Define Marriage to
the Political Branches, Not to the Courts.

The Massachusetts Constitution
explicitly denies the «courts jurisdiction
over nmarriage. “All causes of marriage,
di vorce, and alinony, and all appeals from
the Judges of probate shall be heard and

determned by the Governor and Council,

until the Legislature shall, by Ilaw nake

14



ot her provision.” Mass. Const. Pt. 2, C

[r, Art. V. This Court has historically
acknow edged that this provision of the

Constitution entails that the Legislature

and t he Executive have excl usi ve
jurisdiction over matters concer ni ng
marri age. See Loring v. Young, 239 Mass.

349, 366 (1921) (holding that WMassachusetts
courts do not have general jurisdiction to
decide cases relating to marriage wthout
specific grant of jurisdiction from the

Legislature); Kelley v. Kelley, 161 WMass.

111, 111 (1894) (acknow edging the limts on
the jurisdiction of the courts that arise

from Mass. Const. Pt. 2, C 1Il, Art. V);

Shannon v. Shannon, 68 Mss. 285, 286 (2

Gray 285) (1854) (“Since the tine of the
province charter, however, thus [sic] nuch
IS pl ai n: ... that al | controversies
concerning marriage and divorce should be
heard and determned by the governor and
council.”). The Suprene Judicial Court has
noted that this constitutional principle,

establishing civil marriage as the special

15



domain of the political branches, carried

over from colonial tines. See (Cottsegen V.

Gottsegen, 397 Mass. 617, 621 (1986) (noting
t hat t he col oni al | egi slature “vest ed
jurisdiction over all questions of marriage
and divorce in the Governor and Council”).
The very kernel of the definition of

marriage, as the union of one man and one

wonan, is enbedded in the Massachusetts
Constitution as a speci al | egi slative
donwai n.

Moreover, this constitutional principle
is not an obsolete tradition, but is
strongly supported by the uniqgue conpetence
of the denocratic branches to deal wth
conplicated questions of marriage and famly
I aw. Accordi ngly, t he principle IS
buttressed by Article 30 of t he
Massachusetts Declaration of R ghts, which
provides that “the judicial [ depart nent ]
shall never exercise the legislative and
executive powers, ..to the end that it may
be a governnent of laws and not of nen.”

Mass. Const. Pt. 1, Art. 30. The Suprene

16



Judi ci al Court acknow edges t he
Legi sl ature’s speci al conpet ence over
marri age | aw. “Adj ust ment s in t he
| egislation [concerning marriage and famly]
to reflect these new social and economc
realities must come from the Legislature.”

Connors v. City of Boston, 430 Mass. 31, 42-

43 (1999) (enphasis added). Q her states
I i kewi se have recogni zed that changes in the
marri age | aws, especially t hose whi ch
concern the very definition of marriage, are
the province of the legislature, not the

courts. See, e.qg., Joan S. v. John S., 427

A 2d 498, 499 (N.H 1981) (“If a comon-I|aw
marriage is to be nore broadly recognized in
this St at e, a request for such a
determnation should be addressed to the

Legislature.”); Souza v. O Hara, 395 A 2d

1060, 1062 (R I. 1978) (asserting
| egislature’s power to define common-I|aw

marriages); Blake v. Stradford, 725 N.Y.S. 2d

189 (N.Y. D st. . 2001) (enphasizing

| egislature’s power and di scretion in
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abol i shing common-|aw marriage and declining
to recogni ze donestic partnerships).

Most recently, several Justices of the
Suprenme Judicial Court in Goodridge attested
to the strong rationale supporting the
principle of legislative control over the

definition of marri age. See, e.g.,

Goodridge, 440 Mass. at 350-51 (Spina, J.,
di ssenting) (“Wat is at stake in this case
is not the unequal treatnent of individuals
.. but the power of the Legislature to
ef fectuate soci al change wi t hout
interference from the courts ..7); id. at
362 (Sosman, J., dissenting) (“Through the
political process, the people nay decide
when the Dbenefits of extending civil
marriage to sane-sex couples have been shown
to out wei gh what ever risks . are
i nvol ved. ”); id. at 395 ( Cor dy, J.,
dissenting) (“[T]he issue presented here is
a profound one, deeply rooted in social

policy, that nust, for now, be the subject

of legislative not judicial action.”).
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No one can deny t hat Goodri dge
pur port ed to radically revise t he
Commonweal th’s definition of marriage, in a
fashion entirely unprecedented in American

jurisprudence.? This radical revision

! Some might argue that the exclusion of

racial qualifications for marriage in Loving
v. Virginia, 388 US. 1 (1967), and Perez v.
Sharp, 198 P.2d 17 (Cal. 1948), constituted
a revision of the definition of marriage by
the courts. But this is not true. Even the
nost whi t e- supr enmaci st courts enf or ci ng
m scegenation statutes did not believe that
racial uniformty was part of the definition
of marri age. Thus they afforded recognition
to out-of-state interracial marriages in

many circumnstances. See, e.g., State v.
Ross, 76 N C 242 (1877) (recognizing an
interracial marri age contracted out - of -

state, despite the forums mscegenation
laws); MIller v. Lucks, 36 So. 2d 140, 141-
42 (M ss. 1948) (sane); VWhittington v.

McCaskill, 61 So. 236, 236-37 (Fla. 1913)
(same); Andrew Koppel man, Same-Sex Marriage
and Public Policy: The Miscegenation

Precedents, 16 QuNNPIAC L. Rev. 105, 109
(1996) (noting that “[i]n every case that
did not involve cohabitation wthin the
forum” courts in anti-mscegenation states
still *“recognized interracial marriages”).
This contrasts with the statutes of current
jurisdictions which define marriage as only
the union of one man and one wonan. See,
e.g., ALAska STAaT. 8§ 25.05.013(a) (holding
that an out-of-state sane-sex narriage is
“void in this state, and contractual rights
granted by virtue of the marriage ... are
unenforceable in this state”); LA Qv. Coobe
AW. art. 96 (West 1999) (holding that a
“purported marriage between parties of the
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constitutes an equally radical disruption of
t he balance of power anong the branches of
state governnent, and an equally radical
invasion of the Legislature’s sphere of
conpet ence.

2. Thirty-Eight Jurisdictions Have
Resolved the Definition of Marriage As the
Union of One Man and One Woman Through the
Action of the Legislature.

Needless to say, such a radical
revision of the Commonwealth’s marriage | aws
sticks out Ilike a sore thunb from the
gui ding hand of American |aw Thirty-eight
Aneri can jurisdictions, i ncl udi ng t he
f eder al gover nnent , have resol ved t he
guestion of the definition of nmarriage as
the union of one man and one woman through
| egi sl ative action.

First, not a single state has afforded
marital recognition to male (intrinsically
not her | ess) and femal e (intrinsically
fatherl ess) unions. But thirty-seven states

have enshrined the definition of marriage as

the union of one nman and one wonman, and al

sane sex” enacted out-of-state “does not
produce any civil effects”).
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have done so through legislative action,
whet her by statute or by constitutional

amendnent . See, e.g., ALASKA  STAT.

8§ 25.05.013(a) (“A [same-sex nmarriage] 1is
void in this state, and contractual rights
granted by virtue of the nmarriage ... are
unenforceable in this state.”); LA CGv. Cobe
ANN.  art. 96 (West 1999) (A purported
marri age between parties of the sane sex

does not produce any civil effects.”).?

> See Ala. Code §30-1-19 (2000); Al aska Stat.
Ann. 825.05.013 (1998); Ariz. Rev. Stat.
Ann. 825-101 (West 2000); Ark. Code Ann. 89-
11-107 (1987); Cal. FAMLY CODE §3085
(2000); Colo. Rev. Stat. 814-2-104 (2000);
13 Del. Code Ann. 8101 (1975); Fla. Stat.
Ann. 8741.212 (West 2000); Ga. Code Ann.
819-3-3.1 (1982); Haw. Rev. Stat. 8572-3
(1999); Idaho Code 832-209; 750 Il1l. Conp.
Stat. Ann. 85/212 (West 2000); Ind. Code
831-11-1-1; Ilowa Code 8595.2 (1998); Kan.
Stat. Ann. 823-101 (1999); Ky. Rev. Stat.
8402.00 (2000); La. Civ. Code Ann. art. 89
(West 2000) anmended by 1999 La. Act of July
2, 1999, No. 890 81; 19-A Me. Rev. Stat.
Ann. 8701 (West 2000); Mch. Conp. Laws Ann.
8551.1 (West 2000); Mch. Conp. Laws Ann.
8§551.271 (West 2000); M nn. Stat. Ann.
8§517.01; Mss. Code Ann. 893-1-1; M. Rev.
Stat. 8415.022 (2000); NEB. CONST., Art. I,
829; NEV. CONST., Art. |, 821; NC Gen.
Stat. 851-1.2 (West 2000); N.D. Cent. Code
814-03-01 (1960); 43 la St. Ann. 83.1
(West 2000); Pa. Consol. Stat. Ann. 81704
(West 2000); SC. Code Ann. 820-1-15 (West
2000); S.D. Cod. Laws 825-1-1 (1968); Tenn.
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These jurisdictions unaninously attest that
the legislature is the proper source for the
definition of marriage. Mor eover, even
Vernmont’s creation of civil unions for sane-
sex couples recognized that the |egislature
is the proper forum for nmaking decisions

about the nature of marriage. See Baker v.

State, 744 A 2d 864, 887 (Vt. 1999)
(upholding the legislature’s power to afford
the required benefits to same-sex couples
wi t hout redefining marriage).

Li kew se, the federal governnent has
codified the definition of marriage as the
union of one mn and one woman through
Congressi onal action. The federal Defense
of Marriage Act, signed into law in 1996 by
Pr esi dent dinton, provi des that “I'i]n
determining the nmeaning of any Act of
Congress, or of any ruling, regulation, or
interpretation of the various adm nistrative

bureaus and agencies of the United States,

Code Ann. 836-3-113 (1955); 2003 Texas
Senate Bill 7 (enacted May 27, 2003); Utah
Code Ann. 830-1-4 (1953); Va. Code 820-45.2
(West  2000); Wash. Rev. Code §826.04.020
(2000); W Va. Code 848-2-603 (2000).
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the word “marriage” means only a legal union
of one man and one woman as husband and
wife, and the word ‘spouse’ refers only to a
person of the opposite sex who is a husband
or a wfe.” 1 US C 8 7 (2001) (enphasis
added) . Admttedly, federal |aw does not
control the definition of marriage for

Massachusetts. See (oodridge, 440 Mass. at

313. But the [legislative resolution of
marriage’ s definition by every ot her
authority denonstrates how remarkable, and
remar kably m sguided, would be any broad
const rual of t he remedy required by
Goodri dge.

To justify its solitary and radical
departure from the considered judgnment of
thirty-eight American jurisdictions, t he
Court in Goodridge had to rely on two

entirely novel constitutional princi pl es.

First, it held that the power to define
marriage lies wth +the courts, not the
| egi sl ature. As noted above, this new

principle of absolute judicial control over

the scope of marriage is contrary to the
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t ext of the state constitution, | ong
tradition, wse policy, and commobn sense.
Second, the Court also created a new form of

“rational basis” scrutiny, which appears

nearly i ndi sti ngui shabl e from strict
j udi ci al scrutiny. “As a mtter of
constitutional jurisprudence, ... the case
stands as an aberration. To reach the

result it does, the court has tortured the
rational basis test beyond recognition.”
Goodridge, 440 Mss. at 363 (Sosman, J.,
di ssenti ng). | nst ead, t he Court
i ncorporated the shadows of values that give
rise to strict scrutiny, such as fundanental
liberty and equal protection, to tilt the
scales of its rational-basis scrutiny. See
id. at 361 (noting that the Court relied on
“enotion-laden and val ue-laden rhetoric” to
transform rational-basis scrutiny). The
Court shoul d di savow t he ast oundi ng
proposition that the traditional definition
of marriage as the conjugal union of man and

woman—af firnmed by thirty-seven Aneri can
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| egi sl atures and the Congress of the United
St at es—+acks any rational basis what soever.

3. The Court Lacks Institutional
Competence To Define Marriage.

The constitutional command and the
unani nous consensus of authorities indicate
that defining marriage is the province of
the Legislature. Such an overwhel m ng
accord could only be supported by strong
reasons. Indeed, it is <clear that the
Legi slature should define marriage because
only the Legislature, not the courts, has
the institutional conpetence required to
exam ne the conplicated and delicate socia
i ssues surrounding the law and famly life
We provide illustrations of this conplexity
imedi ately below. See infra Part |.B

The Supr ene Judi ci al Court has
repeatedly acknowl edged its own inability,
and the Legislature’s superior conpetence,
to craft the definition of marriage. The
Court has stated that “[a] sovereign state
has authority in general to decide what

marriages between its own citizens it wll
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recogni ze.” Hanson v. Hanson, 287 WMass.

154, 157 (1934). It has approved the
Legislature’s exercise of this power: “The
Commonweal th has extensively exercised this
power to regulate nunerous aspects of the
marriage relationshinp. Gven this broad
concern with the institution of nmarriage,
the State has a legitimate interest in
prohi biting conduct that mght threaten that

institution.” Commonwealth v. Stowell, 389

Mass. 171, 175 (1983) (citation omtted).
Thi s conpetence includes the power to defend
the marriage institution from subversion and
decay through destabilizing redefinition
“Massachusetts has a strong public interest
in ensuring that its rul es gover ni ng
marriage are not subverted.” Green .
Ri chnond, 369 Mass. 47, 51 (1975).
“Unquestionably, the regulatory power of the
Commonwealth over civil marriage is broad
.. (Goodridge, 440 Mass. at 326-27. One
Justice of the Suprene Judici al Court
recently summari zed the Legislature s unique

institutional conpetence: “Before making a
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fundanmental alteration to [marriage], it is
emnently rational for the Legislature to
require a high degree of certainty as to the
preci se consequences of that alteration, to
make sure that it can be done safely,
W thout either tenporary or |lasting damage
to the structural integrity of the entire
edifice [of marriage law.” Goodri dge, 440
Mass. at 362 (Sosman, J., dissenting). By
forcing such a fundanmental alteration upon
the Legislature, the Court would plunge
recklessly into an area where it IS
institutionally bl i nd, and pr eenpt t he
governance of an institution that can see.

It is thus plain that the Legislature
must define marriage. No one can pretend
t hat i ncl udi ng same- sex uni ons nmerely
changes the entry conditions of nmarriage.

As the Court noted in CGoodridge, Black's Law

Dictionary joins countless other authorities
in defining marriage sinply as “[t]he |egal
union of a man and woman as husband and
wfe.” Goodridge, 440 Mass. 319 (quoting

Black’s Law Dictionary 986 (7th ed. 1999)).
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This definition shows that nonogany and
gender diversity are the two core elenents
of the definition of marriage. To elimnate
gender diversity thus constitutes the nost
radi cal possible redefinition of marriage.

B. The Decision Seems To Direct the
Legislature To Graft a Legal Institution
onto a Social Relationship For Which It Was
Not Designed.

Second, the Goodridge decision is
extraordinary because it apparently directs
t he Legi sl ature to graft t he | ega
institution of civil marriage onto sane-sex
rel ati onshi ps. This is surprising because
that legal institution was designed and
evol ved over centuries to pronote and
support gender-diverse nmarriages, which are
significantly di fferent from sanme- sex
uni ons. To apply the legal rules of civi
marriage to sanme-sex relationships would
thus be like trying to put your shoe on the
wong foot: it just does not fit.

1. Same-Sex Unions Are Significantly
Different From Marriages, and Civil Marriage

Is Not Designed To Account for These
Differences.
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Same- sex uni ons are significantly
different from marriages. Beyond obvi ous
di fferences i ke | ack of bi ol ogi cal
conplenentarity and the ability to reproduce
naturally, for exanpl e, same- sex
rel ati onshi ps have di fferent nor s of
stability, fidelity, and par enti ng
structures than gender-diverse nmarriages.
Marriage’'s legal rules thus do not fit sane-
sex relationships. If the Commonwealth
w shes to pronote same-sex unions, it would
have to develop |egal rules that are
tailored to reflect the unique social and
psychol ogi cal I ssues rai sed by t hese
rel ati onshi ps.

First, for exanple, sane-sex unions
have different nornms of stability than
het er osexual uni ons. Soci al scientists
admt that “[l]ittle enpirical work is
currently avai |l abl e on conmmi t ment and
permanence in honosexual rel ati onships.”
Letitia Anne Peplau & Susan D. Cochran, A
Relationship Perspective on Homosexuality

321, 335 in HoVOSEXUALI TY/ HETEROSEXUALI TY: CONCEPTS

29



OF SEXUAL ORI ENTATION (1990). However, perhaps
the nost extensive study available indicates
that sane-sex relationships tend to be of
much shorter duration than heterosexual
rel ati onshi ps, W th t he vast majority
termnating in less than one year. Mar cel
T. Saghir, MD. & Eli Robins, MD., NMLE AND
FEMALE HOVOSEXUALI TY: A COWPREHENSI VE | NVESTI GATI ON
57, Table 4.13; 225, Table 12.10 (1973).
Only 15 percent of honbsexual nmen and 17.3
percent of honosexual wonen surveyed had
ever had relationships lasting nore than
three years. 1d.

G ven this i kelihood of starkly
different nornms of stability for sane-sex
rel ati onshi ps, t he Legi sl ature faces
del i berative options. It mght want to nmake
the exit conditions for legally recognized
same-sex unions more restrictive than for
civil marriage, in order to counteract the
established trend toward instability. O,
it mght want to nmeke the exit conditions
less restrictive, to match and pronote the

pre-existing social nornms  of stability.
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Either way, the wholesale and unreflective
adoption of the dissolution law for civil
marriage for sane-sex unions is unw se and
I nappropri ate. See, e.g., Mass. G L. c. 208
8 1A (providing for divorce on the ground of
irretrievable breakdown of the nmarriage).
Much i nvestigation and del i berati on—+the
sort of investigation and deliberation that
the Court is unfit to perform effectively-is
required to develop a legal framework that
fits actual social practices anong sane-sex
rel ati onshi ps.

Second, there is simlar evidence that
sanme-sex relationships have different norns
of fidelity than do heterosexual couples.
Even self-selecting studies of sane- sex
relations indicate a much higher degree of
infidelity anong sane-sex couples. See,
e.g., Law ence A Kur dek, Relationship
Stability and Relationship Satisfaction in
Cohabiting Gay and Lesbian Couples: A
Prospective Longitudinal Test of the
Contextual and Interdependence Models, 9

JOURNAL OF SOCIAL AND PERSONAL RELATI ONSHIPS 125,
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130-31 (1992) (finding that 61 percent of

mal e same-sex couples studied were not

sexually exclusive in the first year
studi ed). D sinterested research abundantly
supports this trend. See, e.g., Joseph

Harry, @y CourLes 115 & Table 6.1 (1984)
(finding that about 90 percent of male sane-
sex couples in five-year rel ati onshi ps
treated such rel ati onshi ps as
“nonexclusive”); David P. MWirter & Andrew
H Mattison, THe MALE CouPLE: How RELATI ONSHI PS
DeveLor 252-53 (1984) (finding that all nale
couples studied in five-year relationships
“incorporated some provision for outside
sexual activity”). This normof fidelity is
far less stringent than the norm of fidelity
in heterosexual couples. See Robert T.
M chael et al., SEXIN AMVERI CA: A DeFI N TIVE STUDY
101 (1994) (finding that 94 percent of
marriages and 75 percent of unmarri ed
cohabitants were faithful to each other in
the previous year). In male sane-sex
couples, this norm of infidelity also has

public health inplications, as nmen who
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engage in promscuous sex wth other nen
risk losing up to 20 years of life
expect ancy. R S. Hogg et al., Modeling the
Impact of HIV Disease on Mortality in Gay
and Bisexual Men, 26 |INTERNATIONAL J. OF
EPI DEM OLOGY 657, 659 (1997). Moreover, it is
pl ausible that there is a disparity between
norns of fidelity for male sane-sex couples
and for femal e sane-sex coupl es.

Cvil marriage |law assigns particular
| egal consequences to infidelity in marita
rel ati onshi ps. See, e.g., Mss. GL. c.
208, 8 1 (adultery as primary grounds for
di vorce). These | egal consequences arise
from and reinforce the norns of fidelity for
marri ages between husband and wi fe. But it
is not clear how |l egally recogni zed sane-sex
unions should treat the issue of fidelity.
Should it be the sanme as for civil marriage?
Should it be the sane for gay couples as for
| esbi an coupl es? On the one hand, the
Legislature mght want to emphasize the
inportance of fidelity to counteract the

| axer nornms of fidelity in sane-sex couples.
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On the other hand, the Legislature could
concei vably decide to de-emphasize the |ega

significance of fidelity to accommobdate the
variation in practices anong sanme- sex
coupl es: one advocate of sanme-sex narriage
argues that “there is nore likely to be a
greater understanding of the need for extra-
marital outlets between two nen than between
a man and a wonan.” Andrew Sul livan

VI RTUALLY NORVAL: AN ARGUMENT ABOUT HOMOSEXUALI TY 202
(1995). This illustrates the danger of
“lunping together” same-sex unions and
het erosexual nmarriages in the sane |[egal
institution. The norns of fidelity of one
relationship will inevitably influence the
nornms of fidelity governing the other.
“Marriage” mght conme to be perceived as
i nvol vi ng a greater t ol erance for
infidelity-which is obviously not a positive
result. The Court, at |east, has no specia

conpetence to decide this question. Sane-
sex relationships, because they are so

different from heterosexual commtnents, are



ill-adapted to share t he same | ega
institution.

Third, and  nost dramati cal l vy, t he
structures of parenthood in sane-sex unions
are radically different from those in
gender-di verse nmarriages. Not abl vy, and
obvi ously, any sanme-sex couple with children
IS intrinsically ei t her motherless or
fatherless in its famly structure. A gay
couple wth children is permanently and
obligatorily a notherless famly. A |esbian
couple wth children is permanently and
obligatorily a fatherless famly. In such
cases, not herl essness and fatherl essness
arise neither incidentally nor tragically
(as in divorce or death), nor in accepting a
good but Iless-than-perfect situation for a
child (as in single-parent adoption), always
hol ding out hope for the future. | nst ead,
it arises deliberately and with no regard
for the children’s best interests, but only
for those of the adults. These features
alone indicate that the Legislature is

rational to conclude that nmale couples and
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femal e couples are not optimal sources of
procreation and chil drearing. But they also
indicate that Ilegal marriage does not fit
same- sex rel ati onshi ps. For exanpl e,
Justice Cordy in (Goodridge noted that
Commonweal th law creates a presunption of
paternity for the husband of his wfe's
chi | dr en—egal marri age functions to
rei nforce t he “normative [ink bet ween
het erosexual intercourse and procreation on
the one hand and famly responsibilities on
the other.” Goodridge, 440 WMass. at 382
(Cordy, J., dissenting) (citing Mss. GL.
c. 209C, § 6). Clearly this presunption of
paternity will not operate for either gay or
| esbi an coupl es. And it is difficult to
judge what should replace it: Should the
bi ol ogical nother in a |esbian couple have
privileges over the adoptive nother? Should
the spermdonating father have privileges
over the adoptive father in a gay couple?
Again, foisting the legal rules of civil
marri age on these different relationships is

i ke forcing one’s shoe on the wong foot.
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Therefore, if any legal recognition of
sane-sex unions is required, it should | ook
quite di fferent from civil marri age.
Moreover, it will be a difficult and tine-
consumng legislative process to hash out
the legal inplications of these differences.
Husband-wi fe marriages are different from
gay couples and |esbian couples; and gay
couples and |esbian couples are different
from each ot her.

2. These Differences Indicate That All-
Male and All-Female Unions Are Not the
Optimal Milieu For Child-Bearing and Child-
Rearing.

This contrast between same-sex unions
and civil marriage highlights one inportant
feature of sanme-sex unions which nmakes the
Court’s opinion in CGoodridge all the nore
surpri sing and r emar kabl e: it IS
overwhelmngly likely that notherless and
fatherless unions are sub-optiml venues for
chil d-rearing. Thi s denonstrates t he
Legislature’s rationality in pronoti ng

husband-wi fe marri ages in a special way.
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Abundant research i ndi cates t hat
notherless and fatherless famlies are not
optimal venues for child-rearing. St udi es
indicate that the nother-father-child triple
relationship is necessary and desirable to
foster healthy growth and devel opnent. See,
e.g., Richard N Atkins, Discovering Daddy:
The Mother”s Role, in FATHER AND CH LD 139, 144
(Stanley Cath et al. eds. 1982). The
research is especially well-established for
children raised wthout fathers. “I'f a
young boy is deprived of his father’s
presence, the result can be deeply traumatic
L Alfred A Messer, Boys” Father Hunger:
The Missing Father Syndrome, 23 M:D cAL ASPECTS
OF HUMAN SEXUALITY 44, 45 (Jan. 1989). Children
raised fatherless have poorer physi cal
heal th, poorer nental health, and a greater
risk of drug abuse, <crine, and suicide.

See, e.g., Ronal d  Angel & Jacqueline

Wor obey, Single Motherhood and Children’s
Health, 29 JOURNAL OF HEALTH AND Soc. BEHAVI OR 38,
48- 49 (1988) (physi cal heal t h) ; dlie

Lundberg, The Impact of Childhood Living
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Conditions on Illness and Mortality in
Adulthood, 36 SociAL SClENCE AND MeDICINE 1047,
1050&t bl .3 (1993) (nental health); Robert L.
Fl ewnel I'i ng & Karl E. Bauman, Family
Structure as a Predictor of Inttial
Substance Abuse and Sexual Intercourse in
Early Adolescence, 52 JOURNAL OF MARRI AGE AND THE
FamLy 171, 175 & tbl.2 (1990) (drug abuse);
David M Cutler et al., Explaining the Rise
of Youth Suicide, Wrking Paper 7713 at 32,
Nati onal Bureau of Economc Research (Muy
2000) (suicide); Linda J. Wite & Maggie
Gal | agher, THE Case FOrR MRRIAGE 134 (2000)
(crine). These studies raise troubling
guestions about the appropriateness of
applying full legal recognition to same-sex
uni ons. Intrinsically not her | ess and
fatherless unions do not fit into the sane
| egal institution t hat “devel oped
historically as a means to regul ate
het er osexual conduct and to pronote child
rearing” by nothers and fathers together.

Goodri dge, 440 Mass. at 332 n. 23.
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C. The Decision Imposes an Unrealistic Time-
Span for Legislative Deliberation.

The third extraordinary feature of the
Goodri dge opinion, under the proposed broad
interpretation, is that it I nposes an
unrealistic deadline on the Legislature to
craft a response to its assertion of
recognition for sane-sex unions: “Entry of
judgnent shall be stayed for 180 days to
permt the Legislature to take such action
as it may deem appropriate in light of this
opinion.” |d. at 344 (enphasis added). As
argued above, the Court here appears to
bl under blindly into t he sphere of
Legi sl ative conpetence. The Court inplies
t hat the Legislature should graft t he
institution of civil-marriage whol esale and
unal tered onto sane-sex relationships, which
are denonstrably different and ill-adapted
to that legal institution. Clearly, the

Legislature requires nuch nore tinme than a

mere six nonths, if it is to craft a
par al | el | egal institution for sane-sex
uni ons. It wll need to investigate, weigh,
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and deliberate about the policy goals and
means to achieve them appropriate to any
| egal pronotion of same-sex unions. It wll

need to receive feedback from the public at

| ar ge, including the gay and |esbian
community and from comunity | eaders. | t
will need tinme to consider other denocratic

options, such as anendnent to the state
constitution to clarify the definition of

marri age.

I11. BECAUSE OF THE RADICAL AND UNPRECEDENTED
NATURE OF THE BROAD READING OF GOODRIDGE,
THE COURT SHOULD RULE THAT ANY OF FOUR
LEGISLATIVE COURSES OF ACTION SATISFY THE
DECISION.

These three radical characteristics of
the Goodridge opinion—+ntrusion into the
Legi sl ature’s sphere of conpet ence,
unsui table renedy, and short-term tine
frame—suggest that any of the follow ng four
| egi sl ative options shoul d suffice to
satisfy its demands.

A. A Legislative or Executive Statement
Clarifying the Rational Basis For

Restricting Marriage To Husband-Wife Unions
Satisfies Goodridge.
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First, the Court should hold that a
statenent by the Legislature or Executive,
formally articulating the rational basis for
the definition of nmarriage as husband and
w fe, suffices to satisfy Goodri dge.
Goodridge ruled that the Departnent of
Public Health failed to proffer an adequate
rational basis to justify excluding sane-sex
couples from the protections of | egal

marriage. See Goodridge, 440 Mass. at 341.

But it is well settled that, under rational
basis scrutiny, not only the proffered
rationales, but any conceivable rationale
for the legislative distinction is adequate.

See, e.g., Paro v. Longwood Hosp., 373 Mass.

645, 650 (1977) (reviewing court nakes all
rational inferences in favor of a statute's
validity, and the Legislature need not
provide a record or finding in support of

it); Fine v. Contributory Retirenment Appeal

Bd., 401 Mass. 639, 641 (1988) (a statute

“only need be supported by a conceivable

rational basis”). In light of Goodridge’ s
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radi cal i ntrusion into t he realm of
| egi sl ative conpetence, see supra Part |.A
and because any rational basis should
suffice, the Court should hesitate to inpose
its mandate upon the Legislature until the
Legislature has had a <chance to speak
explicitly on the issue. Just as the
political process is superior for regulating

marriage, the political process my be

superior to the litigation process for
expl aining the basis of marriage. In fact,
such proposal s are currently bei ng

considered by the Legislative and Executive
br anches. See Mary Ann G endon & Hadley
Arkes, Goodridge Case Has Alternative to Gay
Marriage, BostoN HEraLD, Jan. 8, 2004, at 33.
Clearly, any such bill that successfully
lays out its rational basis would be
constitutional under Goodridge.

Such deference to the Legislature would
not only hel p mtigate Goodri dge’ s
remar kabl e i ntrusion into | egi sl ative
conpet ence. It would also serve to allay

the violence that Goodridge weaked on the
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rational basis standard. As the Suprene

Judicial Court noted in Shell Gl Co. .

Revere, it is “the judge’'s duty .. to give
effect to the wll of the people as
expressed in t he statute by their
representative body.” 383 Mass. 682, 687

(1981) (quoting Commonwealth v. Leis, 355

Mass. 189, 202 (1969) (Kirk, J.,
concurring)). Granting the people and their
representatives the denocratic right to
express their wll and view on this issue
coul d hel p restore bot h t he pr oper
separation of powers and the proper degree
of judicial deference.

Moreover, a legislative articulation of
the basis for the Comonwealth’s marriage
| aws IS appropriate because Goodri dge
provi des no principled boundary nor limting
principle for the scope of marri age.
Apparently Goodridge would extend marriage
to any relationship that involves “a deeply
personal commtnment to another human being
and a highly public celebration of the

i deal s of mutual i ty, conpani onshi p,



intimacy, fidelity, and famly.” Goodridge,

440 Mass. at 322. Such a fornulation is
open-ended and boundl ess. For exanple, it
i ncl udes no rational e for excl udi ng
roommates living together tenporarily from
enjoying the benefits of “marriage.” Thi s

point is driven home by the fact that such
couples would apparently be eligible for
civil unions under S. 2175. See S.B. 2175

8 5 (limted criteria for entry into civil
uni ons) . Thi s result underm nes the
famlial nature of the marriage institution

The Legislature should have the opportunity
to elimnate this wuncertainty and restore
principled boundaries to the fundanenta

institution of marriage.

In fact, Goodridge itself suggests this
nost desirable, least intrusive resolution.
As two promnent constitutional scholars
recently noted of the opinion:

[ NNowhere does the Court say the -current
statute cannot have a rational basis.

[T]he Court’s considered position is quite
different, conditional, and Iimted: the
Depart nent of Public Heal t h did not

adequately justify the law, and the |aw
itself does not set forth the grounds on
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which it was based. The Court did not deny
the adequacy, in principle, of those or
ot her grounds. As a result, the Court Ileft
open the possibility that the statute could
have been supported by clearer evidence.

Mary Ann d endon & Hadl ey Arkes, Goodridge
Case Has Alternative to Gay Marriage, BosTON
HeEraLD, Jan. 8, 2004, at 33. Thus, in
enpl oying rational basis scrutiny, Goodridge
naturally <calls for the Legislature to
clarify its rational basi s for t he
centuries-old definition of marriage: “the
Court would be bound to stay enforcenent of
its Goodridge judgnent for as long as it
takes to litigate the adequacy of the
grounds for a re-enacted statute.” 1d.

B. The Court Should Stay Any Issue of
Judgment Pending Completion of the
Democratic Process To Amend the State
Constitution To Clarify the Definition of
Marriage.

Second, the Court should stay its
judgnent pending the resolution of the
denocratic process to anmend t he
Commonweal th’s Constitution. O her courts
ruling on sane-sex unions have abstained

from mandating |egislative action until the

i ssue was resol ved by constitutiona
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anmendnent . See, e.g., Baehr v. Lewin, 852

P.2d 44 (Haw. 1993) (raising constitutiona
concerns but remanding the case for further
findings, during which denocratic procedures
to anmend the state constitution took

effect); Krause V. Bur eau of Vita

Statistics, No. 3AN-95-6562 CI, 1998 W
88743 (Alaska Super. Q. 1998) (decision
overruled by constitutional anendnent while
appeal was pending). A proposal to anend
the State Constitution is currently before
the Legi sl ature. H B. 3190. Just as it is
prudent for an appellate court to abstain
from deciding a case that is pending before
a higher court in its jurisdiction, it is
prudent for the Suprenme Judicial Court to
await the outcome of the constitutiona
amendnent process before mandating fina
judicial action.

A st ay of final deci si on IS
particularly appropriate here where there is
the risk of <creating a novel problem of
unconstitutional vested rights. If the

Court commands the Legislature to execute
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| egal recognition of sane- sex uni ons
i mredi ately, and t he peopl e of t he
Commonweal th then anmend the Constitution to
outl aw such marriages, then the |egal status
of wunions enacted after the renmedy but
rendered retroactively unconstitutional by
the later anendnent creates a question of
grave doubt. Sanme-sex couples, who may
comm ngl e property and artificially
procreate children in reliance on the
statute, could be left “high and dry” by the
outcone of the denocratic process outlaw ng
their unions. The Court can easily avoid
this legally awkward outcone by abstaining
from entering a final decision until the
people of the Comonwealth have spoken
t hrough the denocratic process.
C. The Court Should Grant the Legislature a
Significant Extension of Time To Deliberate
and Design Any Required Remedy for Same-Sex
unions.

The civil unions bill, Senate, No.
2175, indicates the Legislature’s good faith

in attenpting to conply with the demands of

Goodri dge. However, as noted above in Part
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. C, the six-nonth w ndow provided by
Goodridge is far too short a tinme to devel op
an appropriate response to the problem of
| egal recognition of sanme-sex unions, even
i f affirmative | egal recogni tion IS
requi red, which your amici here deny. The
perenptory and sinplistic nature of Senate,
No. 2175 indicates that the Legislature has
felt wunnecessary conpulsion and has had
i nadequate tine to consider the conplexity
of notherless and fatherless unions, their
simlarities and differences to husband-w fe

marri ages. Contrast, e.g., S.B. 2175, §8 5

(proposed GL. c. 207A, 8 4(a)) (grafting
the legal incidents of husband-wife marriage
whol esal e onto sanme-sex relationships) wth
supra Part |[|.B. Even if Goodridge were
interpreted to require sonme affirmative
| egal recognition to sanme-sex unions, which
woul d be erroneous, the Court would have to
provide a lengthy or indefinite extension to
the Legislature to develop its approach to
this conplex problem It should not inpose

arbitrary constraints on the format or the
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timng of legal recognition of sane-sex
rel ati onshi ps.

D. The Current Civil Unions Bill Goes Far
Beyond the Requirements of Goodridge.

Senate, No. 2175 is ill-advised policy.
See supra Part |.B. Any of the three

| egislative alternatives listed above would

be pref erabl e policy. Mor eover, no
constitutional principle requires t he
Legi sl ature to enact it. Goodri dge

expressly did not hold that the exclusion of
sanme-sex relationships from civil marriage
inplicated a fundanmental right, or violated
principles of equal protection. | ndeed, any
such holding would have been untenable.

See, e.g., Goodridge, 440 Mass. at 370,

( Cor dy, J., di ssenti ng) (“Wile t he
institution of marriage is deeply rooted in
the history and traditions of our country
and our State, the right to marry soneone of
the sane sex is not .. [The equal -protection
ar gunent ] IS anal ytically unsound and
inconsistent with the legislative history of

the ERA. ). In addition, the majority
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opinion did not hold that rational basis
scrutiny demands imedi ate |egal recognition
for sane-sex relationships, because it
acknowl edged the Legislature’s right to
clarify its rational basi s for t he
Commonweal th’s | ong-standing marriage | aws.
See supra Part |I.A

But , under t he unt enabl e br oad
interpretation of (Goodridge, Senate, No.
2175 provides nore than sufficient |[egal
recognition to sanme-sex relationships, and
the inclusion of sane-sex relationships in
husband-w fe civil marriage would still be
radically inproper. Four reasons mnake this
cl ear. First, Goodridge on its face
demands, at nost, the provision of parallel
or equivalent |egal benefits and protections
to sanme-sex couples. “W are concerned only
with the wthholding of the Dbenefits,
prot ections, and obl i gati ons of civil
marriage froma certain class of persons for
invalid reasons.” Goodridge, 440 Mass. at

337 n. 29. Cf. Baker v. State, 744 A 2d 864,

886 (Vt. 1999) (“We hold only that
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plaintiffs are entitled ...to obtain the sane
benefits and protections.”). Goodri dge
should not be construed to extend to the
definition of husband-wife marriage, because
it would then maximally infringe upon
| egislative conpetence to define narriage
and thus create constitutional difficulties.

See supra Part |.A Cf. Harris v. United

States, 536 U. S. 545, 555 (2002) (Wen “a
statute is susceptible to two constructions,
by one of which grave and doubtful
constitutional questions arise and by the
ot her of which such questions are avoided,
our duty is to adopt the latter.”) (quoting

United States ex rel. Attorney GCeneral v.

Del aware & Hudson Co., 213 U S. 366, 408

(1909)): Baker v. State, 744 A 2d at 886

(Vt. 1999) (“We do not purport to infringe
upon the prerogatives of the Legislature to

craft an appropriate neans of addressing

this <constitutional nandate.”). So the
opi ni on IS best and nost natural ly
interpreted as requiring civil unions, not

civil marriage.
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Second, though it makes little sense to
graft the legal incidents of civil marriage
upon sane-sex relationships wholesale and
unal tered, see supra Part 1.B., it nakes
still less sense to bind the future |egal
devel opnent of these disparate types of
rel ati onshi ps. In sone areas, it wll no
doubt nmake sense for the |[egal rul es
governing sane-sex unions and husband-w fe
marriages to converge. But in other areas,
it wll nake sense for them to diverge;
“civil marriage is an evolving paradigm’
Goodri dge, 440 Mass. at 339. Such divergent
devel opnent would be cranped by shoehorning
both relationships into the same |[egal
f ramewor Kk, hanpering the devel opnent of
bot h. I ndeed, it may well be preferable to
provide separate legal frameworks for gay
couples and | eshian couples, to accommopdate
the disparate issues raised by mle and
femal e sane-sex unions—so three separate
| egal forms may be necessary. The
flexibility for future divergent devel opnent

makes the provision of a formally separate
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| egal f ramewor k for same- sex coupl es
desirabl e.

Third, unlike sane-sex marriages, civi
uni ons wi || i ntrude | ess upon t he
sovereignty of other states. The status of
other states’ legal duties to recognize the
Commonweal th’ s sane-sex marriages is an open
gquestion, and it appears that even states
with Defense of Marriage Acts may be
required to recognize them under sone

ci rcunst ances. See generally Devel opnents

in the LawFhe Law of Marriage and Famly,
Constitutional Constraints on Interstate
Same-Sex Marriage Recognition, 116 Harv. L.
Rev. 2028 (2003). But civil wunions are not
subject to preexisting marriage choice-of-
law rules, which tend to favor recognition,
and thus intrude less on the public policies

of other states. See, e.g., Rosengarten v.

Downes, 802 A.2d 170, 179-82 (Conn. App. C
2002) (denying recognition to foreign-state

sane-sex civil unions); Burns v. Burns, 560

S.E.2d 47, 48-49 (Ga. C. App. 2002) (sane).

Li kew se, the creation of | egal rights



incident to sanme-sex mnmarriages in other
states woul d greatly conplicate and
aggravate the wvested-rights problem for
same- sex uni ons abr ogat ed by | at er
constitutional anmendnent.

Fourth, aside from these differences of
flexibility and interstate recognition,
there is no legally substantive distinction
between the ~civil unions established by
Senat e, No. 2175 and t he “benefits,
protections, and obl i gati ons of civil
marriage.” Goodridge, 440 Mass. at 339
n.29; see also Senate, No. 2175, § 2. The
only difference pertains to the moral and
cultural significance of t he wor d
“marriage,” which has |ong been reserved for
husband-w fe conjugal unions. Def enders of
husband-w f e marriage justly f ear t he
i ncursion of novel innovations and untested
relationships into the extra-legal, cultura
institution “marriage,” for they threaten to
under m ne or dilute t he solemity,
endur ance, and sacr edness of t hat

institution. See, e.g., Muggie Gllagher,
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“Marriage Defeatists,” THE WEEKLY STANDARD, Dec.
15, 2003 (“The soci al norm that needs
reinforcing, in the law and in the culture
is not: Soul mates should marry. It is:
Children need fathers and nothers.”). So
the nmoral and cultural significance of that
word is by no neans trivial. But, by the
Court’s own admission, it lies outside the
Court’s authority to pronounce on matters of
strictly noral and cultural significance:
“Qur obligation is to define the liberty of
all, not to mandate our own moral code.”
Goodridge, 440 Mass. at 312 (enphasis added)

(quoting Lawence v. Texas, 123 S. C. 2472,

2480 (2003) (quoting Planned Parenthood of

Sout heastern Pa. v. Casey, 505 U S. 833, 850

(1992))). This liberty extends as far as
the legal rights and obligations of civil
marri age extend, and no further. Beyond
that, in the realmof the noral and cul tural
definition of marriage, the Court would

truly be mandating its own code.
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111. CONCLUSION

For the foregoing reasons, the Court
should adopt the narrow interpretation of
its opinion in Goodridge. It should issue a
stay of judgnment wuntil the Legislature and
t he People denocratically decide what course
to take with respect to narriage, by way of
constitutional anendnment or an alternative
or supplenental statutory solution
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