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PRELI M NARY STATEMENT

By announcenent dated Decenber 15, 2003, the
Court invited any interested party to submt a brief
in connection with a request transmtted to the
Justices by the Cerk of the Senate for an advisory
opinion as to questions of law arising from Senate
Bill No, 2175, “An Act Relative to Cvil Unions.” The
Massachusetts Bar Association submits this Brief in
response to that invitation.

| SSUES PRESENTED

Does Senate Bill No. 2175, which prohibits same-
sex couples fromentering into marri age but all ows
themto formcivil unions with all “benefits,
protections, rights and responsibilities” of marriage,

conply satisfy the holding in Goodridge?

STATEMENT OF THE CASE

This is a proceeding in which the State Senate
has requested an Opinion of the Justices as to
guestions of law arising from Senate Bill No. 2175.

Senate Bill No. 2175, “An Act Relative to Cvil
Unions,” was filed in the Massachusetts Senate on

Decenber 11, 2003 by Senator Frederick E. Berry and



Senator Joan M Menard and was referred to the Senate
Ethics and Rules Commttee, which reported the bill
favorably. Senate Bill No. 2175 was then placed in
the Orders of the day, and the Senate on voice vote
ordered the bill to a third readi ng.

On Decenber 12, 2003 Senator Steven A. Tol man
offered an Order before the Senate, enbodied in Senate
Bill No. 2176. The Order, which requests an advisory
opi nion of the Justices stated that Senate Bill No.
2175, that the Gvil Unions bill was pending before
the Senate and would, if enacted, insert a new Chapter
207A in the CGeneral Laws providing that eligible same-
sex couples may formcivil unions with all “benefits,
protections, rights and responsibilities” of marriage,
but may not enter into a marriage. The Order seeking
an advisory opinion was filed in light of the Court’s

deci sion of Novenber 18, 2002 in Goodridge, et al v.

Departnent of Public Health, et al. 440 Mass. 309

(2003) which reformul ated the definition of marriage
and decl ared that statutes may not ban sane-sex
couples from*®“the protections, benefits, and
obligations of civil marriage,” but del ayed entry of
the judgnent for 180 days “to permt the Legislature

to take such action as it may deem appropriate in



light of this opinion.” The Senate Order further
stated that grave doubt existed within the Senate as
to whether Senate Bill No. 2175, if enacted, would
viol ate the equal protection and due process

requi renents of the Commonwealth’s Constitution and
Articles 1, 6, 7, 10, 12 and 16 of the Declaration of

Ri ghts.

STATEMENT OF FACTS

The Massachusetts Bar Association (“MBA”)

respectfully submts this brief as Am cus Curi ae

pursuant to Rule 17 of the Massachusetts Rul es of
Appel | ate Procedure and the invitation of this Court
dat ed Decenber 15, 2003.

The MBA, amicus curiae, is a voluntary, non-profit,
statew de professional association of attorneys in the
Commonweal th of Massachusetts. It presently has nore
than 18,500 nenbers, including | awers and judges.
The purpose of the MBAis to pronote the
admnistration of justice and reformin the law, to
uphol d the honor of the profession of |law, to seek
advancenents in the field of jurisprudence in this

comonweal th; to pronote the public good; and to



insure that all citizens of the Commonweal th who seek
justice are afforded an opportunity to obtain it.

Al t hough the MBA House of Del egates has not yet
di scussed Senate Bill No. 2175, the MBA House of
Del egat es has considered and twi ce voted on issues
which are core to those present herein. (see addendum
In this regard, the MBA House of Del egates has voiced
its strong opposition to defining the term“marri age”
as a |legal contract between a man and a woman, as wel |
as to prohibiting recognition of any other
relationship as marriage or its legal equivalent. 1In
particul ar, the MBA House of Del egates voted to oppose
House Bill No. 472 and House Bill No. 3375 at its July
15, 1999 and June 20, 2001 Meetings, respectively.
House Bill No. 472, filed in 1999, provided as
fol |l ows:

Chapter 207 of the General Laws is hereby anended by
inserting after section 4 the foll ow ng section:

Section 4A. A purported nmarriage contracted between
persons of the sanme sex shall be neither valid nor
recogni zed in the Conmmonweal th of Massachusetts.
House Bill No. 472.

House Bill No. 3375, filed in 2001 provided, in
pertinent part, as follows:

Chapter 207 of the General Laws is hereby anended by
inserting after section 4 the foll ow ng section:



Section 4A. A marriage is a civil contract and shal
be defined as a |l egal relationship between one man and
one worman, who consent to take each other exclusively
as husband and wi fe, provided that each person has
attained the age of 18 years, is of sound mnd, and is
not related by consanguinity whether by half of whole
bl ood, not closer than the fourth degree.

Section 4B. Any other relationship shall not be
recogni zed as a marriage or its |legal equivalent, or
receive the benefits exclusive to marriage in the
Commonweal th of Massachusetts as a matter of public

policy.

House Bill No. 3375.

Wil e some of the policies relating to House Bill No.
472 and House Bill No. 3375 fall outside the purview
of issues presented herein', many of the fundanental
concerns the MBA House of Delegates articulated in
opposition to House No. 472 and House No. 3375 nerit
this Court’s attention.

The MBA House of Del egates based its opposition
to House Bill No. 472 and House Bill No. 3375 upon the
argunment that the proposed |egislation:

1. viol ated equal protection of the |aw,

2. constituted discrimnation based on gender;

3. may have constituted discrimnation based upon

sexual orientation;

4. di sregarded the understanding that marriage has

conme to be regarded as a basic human right; and

5. failed to pronote the |legal security a nmarriage
lends to a famly.

! |ssues pertaining to the Full Faith and Credit O ause and ot her
federalist clauses of the U S. Constitution, while pertinent to
H472 and H3375, are not addressed herein.



As this Court recently recognized in Goodri dge,
440 Mass. At 318-20, marriage existed traditionally as
a relationship between one man and one woman and this
de facto prohi bition against marri age between persons
of the same gender was violative of the Massachusetts
Constitution. Senate Bill No. 2175 suffers the sane
Constitutional infirmties in its inclusion of a
simlar prohibitive ban on same sex marri age.

SUMVARY OF THE ARGUVMENT

Senate Bill No. 2175 does not conply with the
equal protection and due process requirenents of the
Constitution of the Cormmonwealth and Articles I, VI,
VI, X, XIl, and XVI of the Declaration of R ghts.

This court’s ruling in Goodridge, et al v. Departnent

of Public Health, et al, 440 Mass. 309 (2003),

establishes that the denial of the right to marry to
i ndi vidual s of the sanme gender is fundanentally
unconstitutional. The incorporation of such a ban in
Senate Bill No. 2175 is simlarly unconstitutional
regardl ess of the stated effort in the Senate bill to
provide “all benefits, protections, rights and

responsibilities” of marriage.



ARGUVENT

Senate Bill No. 2175 Does Not Provide Al the
Benefits, Protections, R ghts and
Responsibilities of Mrriage.

Senate Bill No. 2175 lays the fal se prem se that
it would provide sane gender couples “all “benefits,
protections, rights and responsibilities” of marriage.
Wil e Senate No. 2175 recogni zes the extension of the
mat eri al benefits which flow frommarriage, it
deprives sane gender couples of the intangible
benefits of marriage. This Court in Goodridge
recogni zed the wealth of intangible benefits derived
frommarriage. “Marriage al so bestows enornous private
and soci al advantages to those who choose to marry. ...
Tangi bl e as well as intangible benefits flow from

marriage.” Goodridge et al v. Departnent of Public

Health et al. 440 Mass. 309, 322-7 (2003). In many

respects, such intangible benefits exceed the nateri al
benefits of marri age.

Senate Bill No. 2175 itself recogni zes the
i nportance of such intangi ble benefits including the
“traditional, historic nature and neaning of the
institution of civil marriage.” Yet, Senate Bill No.
2175 unconstitutionally “preserves” such benefits

excl usively for opposite gender couples. See



Goodridge, 404 Mass. at 329 (“the liberty interest in
choosi ng whet her and whomto marry would be hollow if
t he Commonweal th coul d, w thout sufficient
justification, foreclose an individual fromfreely
choosing the person with whomto share an excl usive
commtrment in the unique institution of civil
marriage”). The benefits Senate Bill No. 2175
provides are a reflection of only sone of the benefits
that this “unique institution” (marriage) enbodi es and
provides. This Court’s decision extends the full
extent of all that marriage provides to all couples
regardl ess of the gender of the individuals involved.
The decision sinply cannot be read to permt the

Legi slature to rel egate sanme gender couples to

sonet hing | ess than marri age.

I n denyi ng sane gender couples the full weight
and inport which the institution of marriage carries,
Senate Bill No. 2175 establishes a two-tier system
whi ch deprives sane gender couples of the “benefits,
protections, rights and responsibilities afforded to
opposite sex couples by the marriage | aws of the

Commonweal th...” See Goodridge et al v. Departnent of

Public Health et al. 440 Mass. 309, 327 (2003)

(comparing the unconstitutional nature of our nation’s



hi storic racial m scegenation statutes with
Massachusetts’ s statutory prohibition based on the
single trait of sexual orientation...“history nust
yield to a nore fully devel oped understandi ng of the
invidious quality of the discrimnation.” At 327). As
such, Senate No. 2175 does not provide all of the
benefits of civil marriage despite its pronouncenent

to the contrary.

1. This Court’s Decision in Goodridge Establishes
that Anything Less than the Extension of the
Right to Marry to Sane Gender Couples is
Fundanental | y Unconstitutional.

This Court’s Decision in Goodridge clearly
refornul ates the definition of marriage to include al
coupl es who forma voluntary union to the excl usion of
others. This Court’s Decision may not be read to
deprive sane gender couples of the right to marry by
provi di ng sone | esser or different form of
rel ati onship. As stated in Goodridge:

The marriage ban works a deep and scarring

hardship on a very real segnent of the community

for no rational reason. The absence of any
reasonabl e rel ati onshi p between, on the one hand,
an absolute disqualification of sane-sex coupl es
who wish to enter into civil marriage and, on the

ot her, protection of public health, safety, or
general welfare, suggests that the marriage
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restriction is rooted in persistent prejudices

agai nst persons who are (or who are believed to

be) honpbsexual. ‘The Constitution cannot control
such prejudices but neither can it tolerate them

Private biases nay be outside the reach of the

| aw, but the | aw cannot, directly or indirectly,

give themeffect.’

(citations omtted) 440 Mass. 341-42.

As such, Senate Bill No. 2175 fails to pass
constitutional nuster under Goodridge. In this
regard, this Court’s declaration “barring an
i ndi vidual fromthe protections, benefits, and
obligations of civil marriage solely because that
person would marry a person of the sane sex violates
t he Massachusetts Constitution” cannot be read to
permt the relegation of sane gender couples to civil
uni ons and preclude them from marri age.

In further support, the MBA herein incorporates
by reference the argunents set forth in its amicus

brief filed in Goodridge on Decenber 6, 2002.

CONCLUSI ON

Senate Bill No. 2175 inperm ssibly denies sane
gender couples the right to marry. Contrary to its
prem se, Senate Bill No. 2175 deni es sanme gender
couples “all benefits, protections, rights and

responsibilities” of marriage. This Court should
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respond to the inquiry of the Senate by decl aring

Senate Bill No. 2175 unconstitutional.
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Respectful ly submtted,

Massachusetts Bar Associ ation
By its attorneys,

Ri chard C. Van Nostrand BBO#507900
Mark D. Mason BBO#544936
Martin W Healy BBO#553080
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ADDENDUM



