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“Traditional” Marriage’'s “Cultural” and “Hi storic”
Si gni fi cance Does NOT Convey Any Mnopoly on Virtue

“Any nmeno like this should be marked CONFI DENTI AL so
as to avoid discovery. Destroy any record of this
menp. "?

"l suggest we do sonething which is illegal ... My
viewis that we wouldn't be sl apped too hard even if
sormeone figured out that what we are doing is illegal."?

Wiile the Senate is to be comended for seeking to
extend the spousal evidentiary privilege that these
two nen enjoy to commtted gay and | esbian coupl es
(Proposed Chapter 207A, 84(g)(13)), the General Court
shoul d do so without creating a “separate but equal”
framewor k, prem sed on some m sgui ded notion that
t hose who enter into “traditional” civil marriages
have a nythical nonopoly on virtue, or that their re-
| ati onshi ps have such “historical” significance, or
“cultural” rel evance that they warrant preferred

treatnent or appellation. (Proposed Senate Bill, 81).

! State Street Corporation executive Nicholas A. Lopardo, in handwritten instructions to a former
compliance officer at the Corporation. Mr. Lopardo was, until recently, (1) a Director of State

Street Corporation; (2) Vice Chairman of State Street Corporation; (3) Chairman of State Street
Global Advisors, the asset management division of State Street Corporation; and (4) a Director of
the Boston Stock Exchange. Please see this memo on the website Sharehol dersOnline.org at:

http://www.sharehol dersonline.org/pdf/destructionofevidencememo.pdf. Asthe SJIC will no doubt
recall, Mr. Lopardo was nominated by Acting Governor Jane Swift to sit on the Board of the Mas-

sachusetts Turnpike Authority, which generated a suit that was decided by this honorable Court.
2 State Street executive Doug Holmes, in an e-mail to colleagues at State Street. Mr. Holmes was

formerly the head of the Enhanced Equity Management group at State Street Global Advisors, and

recently took the Voluntary Separation Program offer at State Street. Please see this e-mail at:
http://www.sharehol dersonline.org/pdf/tapping.pdf.




The Friend of the Court’s Background and Experience

The friend of the Court, Patrick A Jorstad, was a
citizen of the Commonweal th of Massachusetts for a
nunber of years, nost recently in 1998. He is now a
citizen of the Cormonweal th of Virginia, where he
lives with his donestic partner of nearly 10 years,

M. David A. Smith. M. Jorstad is a graduate of
Nort heastern University, where he earned a degree in
Busi ness Adm nistration. M. Smth is a graduate of
Harvard Col | ege, where he earned a degree in Gover n-
ment .

In April 1999, M. Jorstad sent his partner to Bos-
ton as his agent, to undertake certain stockhol der in-
spection activities at State Street Corporation on his
behal f. Upon his arrival at State Street, M. Smth
was net on sight by a plainclothes Boston police offi-
cer, who threatened M. Smth with arrest for tres-
passing if he did not |eave the prem ses.

At the 1999 Annual Meeting of State Street Stockhol d-
ers later that week, M. Jorstad sought to have his
partner acconpany himinto the Meeting. M. Smth was
deni ed entry, and watched hel pl essly as married coupl es
were allowed into the Meeting. M. Jorstad attended the

Meeting without M. Smith, who waited outside.



At the 2000 Annual Meeting, the fornmer Chairman of
State Street, M. Marshall N Carter, refused to permt
either M. Jorstad or M. Smth to speak in favor of
proposal s of business that each had submtted for con-
sideration at the Meeting,® but allowed another stock-
hol der to ranble on in praise of Ms. Carter, his wfe.

The Corporation videotaped M. Carter’s inequitable
actions; tellingly, to this very day, State Street and
its Ropes & Gray attorneys refuse to turn over this
corporate record. M. Carter resigned one nonth after
t he vi deotaped Meeting, and a Ropes & Gay partner
contacted M. Smth to seek settlenment of all clains.
This Court is invited to draw the obvious i nferences.

In April 2003, a proposal that M. Jorstad subnitted
to reorganize the State Street Board of Directors gar-
nered 108, 121, 108 shares voted in its favor. Shares
explicitly voted against it totaled 136,577,292. The
nmeasure is due to be reconsidered in 2004.

It is against this backdrop that the friend of the
Court respectfully submts this brief, and thanks this
honorabl e Court for the opportunity to weigh in on the

i nportant issue of civil unions versus civil marriage.

3 Mr. Smith became a stockholder in his own right after the 1999 Meeting, to preclude State
Street’ s attorneys from denying him entry again. Mr. Carter was appointed by Acting Governor
Jane Swift to head up the “blue ribbon” panel that investigated security lapses at Boston's Logan
Airport after 9/11, and was recently named as a Director of the New Y ork Stock Exchange.



The Legal Community will Exploit the Anmbiguity
Created by a “Separate but Equal” System of Marri age

An Anal ogous Exanpl e of How Anmbiguity is Exploited:
G vil Unions = “Beneficial Sharehol ders”
Ful | Marriages = “Stockhol ders of Record”

Ambiguity in appellate court rulings creates fertile
ground for legal mschief. Wien the highest court in
any given jurisdiction speaks, it should do so
clearly, boldly, unequivocally, or not at all. Qher-
wi se, the top tribunal invites decades of |egal wan-
gling, and risks spawni ng a whol e new cottage industry
within the legal community. This is the hunble view of
the friend of the Court, but it is a view not w thout
support or foundation in concrete experience.

Whol e treatises are penned on how to exploit the am
biguity of the laws of the Commonweal th, as inter-
preted by the Suprene Judicial Court. For exanpl e,

Sout hgate & d azer, Massachusetts Corporation Law &
Practi ce, expends nore than 600 pages in giving in-
struction and advice to the Massachusetts corporate

| egal community on how to exploit such anbiguities
wi t hin Chapter 156B, the Business Corporation Law. It
pays special attention to those provisions that have

been sparsely interpreted by this honorable Court.



For instance, the treatise plays semantic ganes with
t he nost basic term “stockhol der”:

Chapter 156B does not define the term
“stockhol der” either generally or in any
particul ar context,® nor does it at any
poi nt use the term “hol der of record” or
“beneficial owner” ...[Southgate, 8§7.11]

Bui I di ng upon the flinmsy foundation of this absurd
semantic distinction, the treati se advi ses Massachu-
setts corporations and their |egal counsel on how to
m nimze the stockholder list data that nust be turned
over to a dissident under Section 32 of Chapter 156B:

Section 32 contenplates that a corporation
shall maintain “stock and transfer records
contai ning the nanes of all stockhol ders and
the record address and the anobunt of stock
hel d by each.”® Because the statute does not
require a corporation to nmaintain any ot her
list of the nanes of stockhol ders (presuna-
bly, although not explicitly, the nanes that
appear on the face of the stock certifi-
cates), it has long been thought inplicit in
the statute that the corporation need only
recogni ze holders of record as those enti-
tled to assert rights of stockhol ders.’®

The pending civil unions bill advanced by the Sen-
ate, while nore clearly defining the terns therein,
nevert hel ess creates the sane opportunity for semantic
ganes to be played. The holders of marriage certifi-
cates would be akin to “holders of record” in the
Sout hgate & 3 azer uni verse of “stockhol ders” — i.e.

first-class citizens. The holders of civil union cer-



tificates would be akin to “beneficial owners” in the
Sout hgate & G azer universe of “stockholders” — i.e.,
second-class citizens. The lines at the town clerks’
offices in the Commonweal th m ght as well be marked
i ke 1950s water fountains: “Heterosexuals Only” and
“Honbsexual s Only” (Proposed Chapter 207A, 87).

The 1999 Preface to Southgate & G azer says that the
treatise “is by any neasure a Ropes & G ay product”.
The fact that Ropes & Gray, the prom nent Boston | aw
firm was on the losing end of an instructive SJC
opi ni on undercutting the treatise’'s semantic distinc-
tion between “stockhol ders of record” and “benefici al
sharehol ders” is glossed over in 87.11, Footnote 70:

I n Sarrouf v. New England Patriots Football
Club, Inc., 397 Mass. 542, 552, 492 N.E. 2d
1122, 1129 (1986), the Suprene Judi ci al
Court all owed beneficial owners to assert
statutory appraisal rights in their own
nanes. \Wether this exception to the general
rul e that corporations need recognize only
hol ders of record will be extended to ot her
stockhol der rights may well depend on the
particul ar right asserted. See 87.21 of this
chapter for a discussion of statutory in-
spection rights.

I n Sarrouf, this honorable Court touched upon, but
did not squarely resolve, the definitional issue of
what constitutes a “stockhol der” under Massachusetts

| aw



The statute does not define who is the
“stockhol der” for purposes of perfecting a
right to appraisal. Those plaintiffs denied
appr ai sal because they were not registered
st ockhol ders were beneficial owners of stock
held in what is known as a “street nane,”
the nane of a broker, or other nom nee. The
name of the broker woul d appear on the de-
fendant’s list of stockholders. The [trial
court] judge held that notice of objection
to corporate action by the beneficial owners
of the stock was insufficient to neet the
requi rements of the statute.

The judge’s interpretation of the statutory
requi renent was unduly strict. The purpose of
the requirenent of witten notification of
objection is to give the corporation notice
of possible dissenters. ...The statute is de-
signed to provide an equitable, sinple, and
expedi tious renedy to dissenting stockhol d-
ers. It should not be construed strictly

agai nst them Notice by a stockhol der,

whet her of |egal or beneficial title, is suf-
ficient to neet the statutory prerequisite.

The practical difficulties created by the
def endant for the beneficial owner (and his
agent) wei gh against requiring notice from
the record owner. [Sarrouf, 551-2]

Al though it would seemthat, in Sarrouf, this honor-
able Court rejected Ropes & Gray’s notion of “first-
cl ass stockhol ders” (i.e., “record stockhol ders”) and
“second-cl ass stockhol ders” (i.e., “beneficial stock-
hol ders”), Southgate &  azer continues to advise cor-
porations to enploy this semantic device to this day:
The Massachusetts statute does not specifi-
cally provide that only stockhol ders of re-
cord are eligible under Section 32 to denmand

i nspection of the stock Iist and ot her
statutorily available records. *’ However,



the statute historically has been construed
by practitioners to nean that onL% hol der s

of record may demand inspection.'’® ...[South-
gate, 87.21(b)]
Can there be any real doubt that — in the absence of

cl ear, bold, and unequi vocal guidance fromthis honor-
able Court — simlar treatises will soon be published
on how to exploit the semantic distinctions between
civil unions and civil marriage in Massachusetts?

It is perhaps noteworthy that the | ead defense at-
torney in Sarrouf was the |late Edward B. Hanify, for-
nmerly a partner of Ropes & Gray and a Director of
State Street Corporation (the current Board of Direc-
tors includes another former Ropes & Gray partner,
Truman Snel| Casner, who remains “of counsel” there).

Wth M. Hanify on the |losing side in Sarrouf was
John D. Donovan, Jr., who is currently a partner at
Ropes & Gray, an author of some Southgate & d azer
chapters, and State Street’s |atter day chanpi on of
the “unduly strict” and narrow readi ng of what consti -
tutes a “stockholder”. Yes, the “unduly strict” read-
ing of what constitutes a “stockholder” is alive and
wel | at Ropes & Gray even today, though Sout hgate ex-
presses significant msgivings as to the SJC s likely

ruling, should it ever address the nmatter squarely:



As a procedural matter, the Suprene Judici al
Court and Superior Court each have jurisdic-
tion in equity to hear an action to conpel
conpliance with statutory inspection rights.
...[ Sout hgate, 87.21(c), Procedures for De-
mandi ng Statutory | nspection]

The perm ssive approach traditionally taken
by the Massachusetts courts suggests that
today they would permt stockhol ders to ob-
tai n phot ocopi es’® and conputer tapes of the
stockhol der list and related materi al s.

Footnote 190: The absence of a reported case
i's, perhaps, attributable to the fact that,
once it has been determ ned that stockhol ders
are entitled to requested materials, corpora-
tions customarily fulfill their obligation by
furni shing copies of those materials.

Rat her than allowi ng this sanme sort of clinmate of
anbiguity to subsist with regard to civil marriage,
the SJC should speak with authority against the “sepa-
rate but equal” neasure proposed by the Senate. This
proverbi al ounce of prevention will stave off nany
pounds of cure.

Ambi guity, coupled with the inposition of burden-
sone, case-by-case litigation costs to vindicate
stockhol der rights, are key elenents of the corporate

def ense strategy espoused by Sout hgate & G azer:

..ln Donal dson v. Boston Heral d-Travel er
Corp., " the Supreme Judicial Court held

t hat | egal expenses incurred by a prevailing
st ockhol der are not recoverabl e. !*® [ Sout h-
gate, 87.21(9)]

..Massachusetts corporations, upon receipt of
a demand ...either do not respond [to a stock-



hol der] until a suit is filed or enter into
negoti ati ons concerning the terns under which
corporate records, including stock records,
wi |l be nmade avail able. [Southgate, 87.21(h),
Practice under Section 32, Chapter 156B]

This corporatist pattern of: (1) forcing every dis-
sident to file suit to actually vindicate his or her
rights as a stockholder, and to incur unnecessary
litigation costs in the process, and then (2) rushing
to moot out the legal issues at the eleventh hour, is
one that is rooted in bad faith, in the view of this
friend of the Court.

That this pattern of rascality is likely to be re-
peated with respect to those seeking to actually vin-
dicate their second-class rights as nenbers of civil
unions is a practical reality to which this Court
shoul d not turn a blind eye and a deaf ear.

This pattern was certainly evident in State Street’s
reaction to the lawsuit that was filed wth this hon-
orable Court in March 2002 by M. Smith (Smth v.
State Street Corporation, SJ-2002-0109). Wthin a nere
four days of the filing of his Conplaint, State
Street’s attorneys hastened to noot out many of the
| egal i ssues by providing additional sharehol der |i st

materials that the Corporation had steadfastly refused

to turn over for years.

10



The prospect of review by this Court had a bri ef
salutary effect upon the conduct of State Street’s
managenent and attorneys. Unfortunately, that salutary
effect was | ost once the single Justice of this Court
remanded the case to the Suffol k Superior Court.

There, State Street succeeded in petitioning the new,
pr o- busi ness Business Litigation Session (“BLS") to
take jurisdiction of the case. The BLS put off ruling
on the matter until the afternoon follow ng the 2002
Annual Meeting in April 2002.

Even though the presiding judge of the BLS found that
the Ropes & Gray attorneys representing State Street
m sused a nmotion for a nore definite statenment under
Rule 12(e) to buy tine, he did nothing to restore the
status quo ante, or to take renedial action. Rather, he
declared that, with the passing of the Meeting, nany of
the i ssues now seened to himto be “noot”

M. Donovan of Ropes & Gray was the defense attorney
for State Street in Smth. He was al so the defense at -
torney in Ot v. Boston Edison, 413 Mass. 680 (1992),
when a single Justice of the SJC declined to give re-
lief to a stockhol der on the grounds of npotness:

Moreover, it is not at all apparent that the

issue, if it were to arise again, could not
be deci ded on appeal before it woul d becone

11



noot. The issue would not be apt to evade re-
view if the stockhol der or stockhol ders are
diligent in pursuing their clained rights.

Qur appellate systemhas the capacity to nove
rapi dly when circunstances warrant pronpt
resolution of an inportant issue.

That the sanme sort of litigation tactics will be em
pl oyed, with the sanme sort of inpunity, with respect
to those sanme-sex couples actually seeking to vindi-
cate their second-class rights under the Senate’s pro-
posed civil unions bill seens al nost a foregone con-
clusion. Rather than countenance that prospect, this
honorabl e Court should reject — out of hand and from
the outset — the “separate but equal” franmework pro-
posed by the Senate.

This is not to say that the explicit provisions in-
cluded in the pending Senate bill are wholly w thout
nerit. For exanple, requiring conpanies |like State
Street Corporation to provide equal insurance benefits
to its coupled gay and | esbi an enpl oyees woul d be a
positive step (Proposed Senate Bill, 83). State Street
did not offer these benefits when M. Jorstad | ast
wor ked t here, though the Conpany apparently has begun
offering themvoluntarily since M. Jorstad' s share-
hol der activism began (i ndeed, there has been a notice-

able, if cosnetic, uptick in the Conmpany’ s outreach to

12



the gay and | esbian comunity in Massachusetts since
M. Jorstad began his sharehol der activism.

The other rights, privileges, and responsibilities
enunerated in the Proposed Senate Bill are worthy of
prai se — but the very enuneration of sonme rights will,
no doubt, be construed by some to nean that other
rights are withheld. Just as Southgate & d azer builds
an entire premse of who is entitled to assert stock-
hol der rights upon the semantic foundation of Chapter
156B's failure to define the term “stockhol der”, so
too will others shanelessly rush to parse every word
of the Proposed Senate Bill, if it becones |aw

In Sarrouf, this Court showed a willingness to step
out of the vacuum of |egal theory, and to take the
novel step of allowing “practical” realities to in-
trude into its thinking [ Sarrouf, 552]. Recogni zi ng
that the internmedi ate | ayers between the actual bene-
ficial owner of a corporation’s stock and the nom nal
record holder created “practical difficulties”, this
Court refused to adopt the narrow view to which the
aut hors of Southgate & 3 azer still cling to this day.

According to a list of its “record” stockhol ders
dat ed Novenber 24, 2003, a single nom nal stockhol der

holds legal title to 310,223,871 of the 336, 591, 398

13



shares reflected on that |list.? This nmeans that any
st ockhol der seeking a list of “all” of the Corpora-
tion’s stockhol ders under Section 32 of Chapter 156B
is faced with the practical reality that — in the ab-
sence of contrary guidance fromthe SJC at sone point
in the future to renove the anbiguity — State Street
passes off a list that obscures the actual beneficial
ownership of 92% of its stock, and declares that the
bl ack letter of the | aw does not require nore.

Can there be any doubt that simlar obstinate,
flinty pronouncenents that “the black letter of the
| aw does not require nore” will be forthcom ng from
those resisting full equality for civil unions? Can
there be any doubt that those resisting full equality
wi ||l parse every word, every conma, every sem col on
every split infinitive, every undefined term and
every silence to maxi mum and absurd effect?

Pendi ng before the SEC right nowis State Street’s
argunent that the black letter of the | aw does not re-
quire it to place shareholder-initiated By-|aw anend-

ment proposals on its proxy statenent for the 2004 An-

* Thisnominal stockholder is“CEDE & CO”, nominee for DTCC, which in turn holds for its par-
ticipants (brokerages and other financial institutions, who in turn hold for their individual custorm
ers, who are the Corporation’ sreal “stockholders”).

14



nual Meeting.® Section 17 of Chapter 156B reads as fol -
| ows:

The power to nmake, anend or repeal by-I|aws
shall be in the stockhol ders; provided that
if authorized by the articles of organiza-
tion, the by-laws may provide that the di-
rectors may al so nake, anend or repeal the
by-laws in whole or in part, except with re-
spect to any provision thereof which by |aw,
the articles of organization or the by-Iaws
requi res action by the stockhol ders. Not
|ater than the tinme of giving notice of the
nmeet i ng of stockhol ders next follow ng the
maki ng, anmendi ng or repealing by the direc-
tors of any by-law, notice thereof stating
t he substance of such change shall be given
to all stockholders entitled to vote on
anendi ng the by-laws. Any by-law adopted by
the directors may be anended or repeal ed by
t he stockhol ders.

Because the statute is silent (and un-interpreted by
the SJC) as to how stockholders are to exercise their
power to “nake, anend or repeal by-laws”, (or, indeed,
who is nmeant by the term “stockhol ders”) State Street
and its attorneys are arguing that it has no obliga-
tion to include proposed sharehol der-initiated By-|aw
anendnments on its proxy ballot.

Ambi guity, and the absence of SJC interpretation,
stri kes agai n.

The Senate’s request for an advisory opinion offers

this honorable Court a truly rare chance to deal a

5 Please see: http://www.sharehol dersonline.org/pdf/110503M ulvey SmithWescheProposal .pdf.
Please al so see: http://www.shareholdersonline.ora/pdf/121903noactionl etterrequest. pdf.
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preenptive bl ow against the nore creative |icenses
that sonme delight in taking with the anbiguities that
inevitably riddle even the best-drafted |egislation.
Before this Court are two paths: one path is to give
sanction and countenance to the Senate plan, in which
case this Court nust be prepared for many years of
court battles over legislative intent, neaning, im
port, punctuation, grammar, and syntax to ensue; the
other path is to hold fast to the principled concept
that civil marriages should convey equal benefits to
het er osexual coupl es and honbsexual couples alike, and
let the term*“civil marriage” have harnoni ously-
interpreted effect for all, both under the statutes
and the common | aw of the Conmonweal t h.

The Friend of the Court: Ever a G oonsman, Never a G oom

M. Jorstad was honored to serve as his younger
brother’s best man. The weddi ng took place in Massa-
chusetts in 2001. M. Smth performed a reading.

Last nonth, M. Smth served as his best friends
best man. M. Jorstad served as a groonsnan. This wed-
di ng, too, took place in Massachusetts.

At bot h weddi ngs, the painful poignancy was not | ost
on the friend of the court: ever a groonsnman, never a

groom This Court has the power to change that, and to

16



do so in a way that challenges a “separate but equal”
systemthat is prone to endl ess semantic ganes. (Arned
with full marriage rights, M. Jorstad coul d have
fought State Street’s exclusion of his partner fromthe
1999 Annual Meeting, as one “practical” exanple.)
Conclusion: No to Sexual Oientation Apartheid

M. Jorstad thanks this honorable Court for the
chance to share firsthand observati ons that bear upon
the |likely outconmes of allow ng the Proposed Senate
Bill to pass nmuster. No matter how closely the Bill
mmcs marriage, it will not cone under the purview of
the Full Faith and Credit Cl ause, naking it “separate
but unequal” in that key respect (a “practical” con-
sideration for this am cus, who lives in Virginia).
The am cus urges this august tribunal to reject sexual
orientation apartheid, and hold fast to your princi-
pl ed insistence on full civil marriage rights for com

mtted gay and | esbi an coupl es.

Respectfully subm tted,

Patrick A Jorstad, pro se® January 12, 2004

® Thefriend of the Court invites the Justices to review ShareholdersOnline.org, of which heisthe
Editor. Ropes & Gray and State Street are frequent and recurring visitors there (site visits are
tracked, and logs could be provided to this Court).
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