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Pursuant to Rule 27 of the Federal Rules of Appellate Procedure, the 

Bipartisan Legal Advisory Group of the U.S. House of Representatives (“House”) 

respectfully moves for leave to intervene in order to prosecute the appeal of the 

District Court’s ruling that Section III of the Defense of Marriage Act, Pub. L. No. 

104-199, 110 Stat. 2419 (1996), codified at 1 U.S.C. § 7 (“DOMA”), violates the 

equal protection component of the Fifth Amendment’s Due Process Clause and the 

Equal Protection Clause of the Fourteenth Amendment.
1
 

The issue of Section III’s constitutionality is presented in two of these three 

consolidated appeals:  Commonwealth of Massachusetts v. U.S. Department of 

Health and Human Services, et al., No. 10-2204 (“Massachusetts Case”), and Gill 

                                                 
1  The House has articulated its institutional position in litigation matters 

through a five-member bipartisan leadership group since at least the early 1980s 

(although the formulation of the group’s name has changed somewhat over time).  

Since 1993, the House rules have formally acknowledged and referred to the 

Bipartisan Legal Advisory Group, as such, in connection with its function of 

providing direction to the Office of General Counsel.  See, e.g., Rule I.11, Rules of 

the House of Representatives, 103rd Cong. (1993), attached as Exhibit 1; Rule II.8, 

Rules of the House of Representatives, 112th Cong. (2011), available at 

http://rules.house.gov/Media/file/PDF_112_1/legislativetext/112th%20Rules%20P

amphlet.pdf.  While the group seeks consensus whenever possible, it functions on a 

majoritarian basis, like the institution it represents, when consensus cannot be 

achieved.  The Bipartisan Legal Advisory Group is currently comprised of the 

Honorable John A. Boehner, Speaker of the House, the Honorable Eric Cantor, 

Majority Leader, the Honorable Kevin McCarthy, Majority Whip, the Honorable 

Nancy Pelosi, Democratic Leader, and the Honorable Steny H. Hoyer, Democratic 

Whip.  The Democratic Leader and the Democratic Whip decline to support the 

filing of this motion. 
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v. Office of Personnel Management, et al., No. 10-2207 (“Gill Case”).  The cross-

appeal filed by Dean Hara, Hara v. Office of Personnel Management, et al., No. 

10-2214 (“Hara Case”), does not present the issue of Section III’s constitutionality 

and, accordingly, the House does not have an interest in the issues raised in the 

Hara Case. 

 Counsel for the House has conferred with Mary Bonauto, Esq. and Gary 

Buseck, Esq., counsel for appellees in the Gill Case (including Mr. Hara who is an 

appellee in that case, as well as the cross-appellant in the Hara Case); Maura T. 

Healey, counsel for the Commonwealth in the Massachusetts Case; and the 

Department of Justice (“Department”).  Ms. Bonauto and Mr. Buseck informed us 

that their clients do not oppose this motion, provided that the Department 

withdraws all the equal protection arguments set forth in the Corrected Brief for 

the U.S. Department of Health and Human Services et al., Jan. 19, 2011 (ECF No. 

0116160305) (“DOJ Brief”), either by submitting an amended brief which omits 

those arguments or by advising the Court of the specific pages in the DOJ Brief 

that are being withdrawn.  Ms. Healey informed us that the Commonwealth does 

not consent to the motion and that it will file a response in the normal course.  The 

Department informed us that the federal defendants-appellants do not oppose this 

motion to intervene for purposes of presenting arguments in support of the 
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constitutionality of Section III of DOMA, but they will be filing a response to 

explain their position. 

BACKGROUND 

The appellees in the Gill Case asserted that DOMA, as applied to them, 

violates the equal protection component of the Fifth Amendment’s Due Process 

Clause.  In the Massachusetts Case, the Commonwealth challenged DOMA on 

both Spending Clause and Tenth Amendment Grounds.  The Spending Clause 

claim rests, in part, on the allegation that DOMA forces the Commonwealth to 

discriminate against its own citizens, in violation of the Equal Protection Clause of 

the Fourteenth Amendment, in order to receive and retain federal funds in 

connection with two joint federal-state programs. 

The District Court ruled for the appellees in both the Gill and Massachusetts 

Cases.  See Gill v. Office of Personnel Management, et al., No. 09-cv-10309-JLT 

(D. Mass. Aug. 12, 2010); Commonwealth of Massachusetts v. U.S. Department of 

Health and Human Services, et al., No. 09-cv-11156-JLT (D. Mass. Aug. 12, 

2010).  The federal defendants then appealed in both cases. 

As the Court is aware, ordinarily it is the duty of the Executive Branch to 

“take Care that the Laws be faithfully executed,” U.S. Const. art. II, § 3, and of the 

Department in particular, in furtherance of that responsibility, to defend the 

constitutionality of duly-enacted federal laws when they are challenged in court.  
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DOMA, of course, is such a law.  The statute was enacted by the 104th Congress in 

1996.  The House and Senate bills which became DOMA passed by votes of 342-

67 and 85-14, respectively.  See 142 Cong. Rec. H7505-06 (July 12, 1996) (House 

vote on H.R. 3396), and 142 Cong. Rec. S10129 (Sept. 10, 1996) (Senate vote on 

S. 1999).  President Clinton signed the bill into law on September 21, 1996.  See 

32 Weekly Comp. Pres. Doc. 1891 (Sept. 21, 1996). 

The Department has repeatedly defended the constitutionality of Section III 

of DOMA in the intervening years, including in this very litigation.  However, on 

February 23, 2011, the Attorney General abruptly reversed course and announced 

that the Department would no longer defend Section III of DOMA from challenges 

predicated on the equal protection component of the Fifth Amendment’s Due 

Process Clause.  See Letter from Eric Holder, Attorney General, to John A. 

Boehner, Speaker of the House (Feb. 23, 2011) (“Holder Letter”), attached to 

Letter from Benjamin S. Kingsley, Attorney Appellate Staff, to Margaret Carter, 

Clerk of the Court, Feb. 24, 2010 [sic] (ECF No. 00116175339).
2
  On February 24, 

2011, the Department specifically advised this Court that it would not defend 

                                                 
2
  In so announcing, the Attorney General acknowledged that (i) nine U.S. 

circuit courts of appeal have rejected his conclusion that sexual orientation 

classifications are subject to a heightened standard of scrutiny under the equal 

protection analysis, id. at 3–4 & nn.4–6, and (ii) “professionally responsible 

arguments” can be advanced in defense of the statute, id. at 5. 
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Section III’s constitutionality in these consolidated cases.  See Letter from Tony 

West, Assistant Attorney General, to Margaret Carter, Clerk of the Court (Feb. 24, 

2011) (“West Letter”), attached to Letter from Benjamin S. Kingsley, Attorney 

Appellate Staff, to Margaret Carter, Clerk of the Court, Feb. 24, 2010 [sic] (ECF 

No. 0116175339). 

At the same time, the Department articulated its intent to “provide Congress 

a full and fair opportunity to participate in the litigation [of these cases],” Holder 

Letter at 5–6, and its intent to “continue to represent the interests of the United 

States” in this litigation, West Letter at 1, which we understand means the 

Department will take full responsibility for litigating issues other than the issue of 

DOMA’s constitutionality under the equal protection component of the Due 

Process Clause of the Fifth Amendment and the Equal Protection Clause of the 

Fourteenth Amendment. 

On March 9, 2011, in response to the Department’s decision to turn its back 

on its responsibilities, the House formally determined to defend the statute in cases 

in which DOMA’s constitutionality has been challenged.  See Press Release, 

Speaker of the House John Boehner, House Will Ensure DOMA Constitutionality 

is Determined by the Court (Mar. 9, 2011) (“House General Counsel has been 

directed to initiate a legal defense of [Section 3 of DOMA]”), available at 

http://www.speaker.gov/News/DocumentSingle.aspx?DocumentID=228539.  
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While the House sometimes appears in judicial proceedings as amicus curiae,
3
 it 

also intervenes in judicial proceedings where appropriate.  See, e.g., North v. 

Walsh, 656 F. Supp. 414, 415 n.1 (D.D.C. 1987); Am. Fed’n of Gov’t Emps. v. 

United States, 634 F. Supp. 336, 337 (D.D.C. 1986).  In particular, the House 

frequently has intervened to defend the constitutionality of federal statutes when 

the Department has declined to do so.  See, e.g., INS v. Chadha, 462 U.S. 919, 930 

n.5 (1983); Adolph Coors Co. v. Brady, 944 F.2d 1543, 1545 (10th Cir. 1991); 

Synar v. United States, 626 F. Supp. 1374, 1378-79 (D.D.C. 1986), aff’d sub nom. 

Bowsher v. Synar, 478 U.S. 714 (1986); Ameron, Inc. v. U.S. Army Corp of Eng’rs, 

607 F. Supp. 962, 963 (D.N.J. 1985), aff’d, 809 F.2d 979 (3d Cir. 1986); Barnes v. 

Carmen¸ 582 F. Supp. 163, 164 (D.D.C. 1984), rev’d sub nom. Barnes v. Kline, 

759 F.2d 21, 22 (D.C. Cir. 1984),  rev’d on mootness grounds sub nom. Burke v. 

                                                 
3
  See, e.g., Dickerson v. United States, 530 U.S. 428, 430 n.* (2000); Raines 

v. Byrd, 521 U.S. 811, 818 n.2 (1997); Am. Foreign Serv. Ass’n v. Garfinkel, 490 

U.S. 153, 154 (1989); Morrison v. Olson, 487 U.S. 654, 659 (1988); Japan 

Whaling Ass’n v. Am. Cetacean Soc’y, 478 U.S. 221, 223 (1986); Helstoski v. 

Meanor, 442 U.S. 500, 501 (1979); United States v. Helstoski, 442 U.S. 477, 478 

(1979); United States v. Renzi, Nos. 10-10088, 10-10122 (9th Cir. argued Feb. 17, 

2011); In re: Grand Jury Subpoenas, 571 F.3d 1200 (D.C. Cir. 2009); Fields v. 

Office of Eddie Bernice Johnson, 459 F.3d 1, 3 (D.C. Cir. 2006) (en banc); Beverly 

Enters. v. Trump, 182 F.3d 183, 186 (3d Cir. 1999); United States v. McDade, 28 

F.3d 283, 286 (3d Cir. 1994); In the Matter of Search of Rayburn House Office 

Bldg., 432 F. Supp. 2d 100, 104–06 (D.D.C. 2006), rev’d sub nom. United States v. 

Rayburn House Office Bldg., 497 F.3d 654 (D.C. Cir. 2007).  
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Barnes, 479 U.S. 361, 362 (1987); In re Prod. Steel, Inc., 48 B.R. 841, 842 (M.D. 

Tenn. 1985); In re Moody, 46 B.R. 231, 233 (M.D.N.C. 1985); In re Tom Carter 

Enters., Inc., 44 B.R. 605, 606 (C.D. Cal. 1984); In re Benny, 44 B.R. 581, 583 

(N.D. Cal. 1984), aff’d in part & dismissed in part, 791 F.2d 712 (9th Cir. 1986). 

ARGUMENT 

I. The House Is Entitled to Intervene to Defend DOMA on Equal 

Protection Grounds.  

 

There is no Federal Rule of Appellate Procedure that specifically governs 

motions to intervene.  However, this Circuit has held that motions to intervene in 

appellate proceedings should be “guide[d] . . . by analogy to Rule 24 of the Federal 

Rules of Civil Procedure.”  Algonquin Gas Transmission Co. v. Fed. Power 

Comm’n, 201 F.2d 334, 342 App. (1st Cir. 1953).  Other circuit courts have 

adopted the same position.  See, e.g., Carter v. Welles-Bowen Realty, Inc., 628 

F.3d 790, 790 (6th Cir. 2010) (“On appeal, we may grant either intervention of 

right or permissive intervention.”); Northeast Ohio Coal. for the Homeless v. 

Blackwell, 467 F.3d 999, 1006-08 (6th Cir. 2006) (allowing Ohio Attorney General 

to intervene, pursuant to Rule 24, to defend constitutionality of state statute). 

The House meets the Rule 24 requirements for intervention in this case. 

 A. Intervention Is Appropriate Under Rule 24(a)(2). 
 

Federal Rule 24(a)(2) provides that: 
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On timely motion, the court must permit anyone to 

intervene who: 

 

(2) claims an interest relating to the property or 

transaction that is the subject of the action, and is so 

situated that disposing of the action may as a practical 

matter impair or impede the movant’s ability to protect 

its interest, unless existing parties adequately represent 

that interest. 

 

Under the law of this Circuit, four criteria must be satisfied before intervention as 

of right under this rule will be granted: (1) the motion to intervene must be timely; 

(2) the putative intervenor must have an interest relating to the property or 

transaction that forms the basis of the ongoing suit; (3) the disposition of the action 

threatens to create a practical impediment to the intervenor’s ability to protect its 

interest; and (4) no existing party adequately represents the intervenor’s interests.  

B. Fernandez & Hnos., Inc. v. Kellogg USA, Inc., 440 F.3d 541, 544–45 (1st Cir. 

2006) (citing Pub. Serv. Co. of N.H. v. Patch, 136 F.3d 197, 204 (1st Cir. 1998)).  

The House easily satisfies each of these requirements. 

 First, the House’s motion is timely.  The Attorney General only announced 

on February 23 the decision to no longer defend Section III of DOMA from equal 

protection challenges, and the House only determined on March 9 to accept the 

responsibility for defending the statute.  On March 30, this Court ordered these 

consolidated cases held in abeyance until June 1 to allow the House the 

opportunity to file an appearance or otherwise seek to participate in these cases.  
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See Order of Court at 2 (Mar. 30, 2011) (ECF No. 0016189797).  The Court also 

requested a status report from the Department by June 1 to address, among other 

things, the timing of any proposed submissions by the House.  Id.  The House is 

now moving to intervene in advance of June 1, and also including with this motion 

a proposed briefing schedule in order to facilitate the prompt resolution of the case.  

See infra Part III.  Accordingly, the House’s motion is timely. 

 Second, the House has a strong interest in defending the constitutionality of 

its legislative handiwork, given the House’s central constitutional role in creating 

the legislation, U.S. Const. art. I, §§ 1, 7, 8, particularly where, as here, the House 

bill that became DOMA passed the House by a substantial and bipartisan majority 

a mere 16 years ago.  See supra p. 4.  “Congress is the proper party to defend the 

validity of a statute when an agency of government, as a defendant charged with 

enforcing the statute, agrees with the plaintiffs that the statute is inapplicable or 

unconstitutional.”  Chadha, 462 U.S. at 940 (citing Cheng Fan Kwok v. INS, 392 

U.S. 206, 210 n.9 (1968), and United States v. Lovett, 328 U.S. 303 (1946)). 

 Third, the disposition of this case obviously threatens the House’s ability to 

protect its interest in seeing that DOMA’s constitutionality is upheld because  

(i) the appellees contend that Section III is unconstitutional under the equal 

protection component of the Fifth Amendment’s Due Process Clause and the Equal 

Protection Clause of the Fourteenth Amendment, and (ii) the Department now 
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refuses to defend against that challenge.  Therefore, unless the House intervenes, it 

will have no ability to protect its constitutional interests. 

 And fourth, for exactly the same reason, none of the existing parties 

represent the House’s interest in defending the constitutionality of Section III of 

DOMA against equal protection challenges.  See Chadha, 462 U.S. at 940.  While 

there is normally a rebuttable presumption that the government will adequately 

defend an action, that presumption is overcome where, as here, there is a 

divergence of interest between the governmental entity charged with defending an 

action (here, the Department) and the intervenor (here, the House).  See Cotter v. 

Mass. Ass’n of Minority Law Enforcement Officers, 219 F.3d 31, 35–36 (1st Cir. 

2000). 

 While the Department has not technically withdrawn its brief in this matter, 

or more specifically the equal protection arguments made in that brief—see Joint 

Proposal Regarding Further Proceedings at 3 (Mar. 18, 2011) (ECF No. 

00116185214) (“[T]he Department does not intend to withdraw its opening brief or 

to file a new, superseding opening brief.”)—that is of no moment insofar as the 

House’s motion to intervene is concerned.  This is necessarily so because the equal 

protection arguments made in the DOJ Brief have been publicly repudiated at the 

very highest levels of the Department, and the Department has stated explicitly to 

this Court that it no longer supports those arguments: 
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 ● See Holder Letter at 1 (“[T]he President of the United States has made 

the determination Section 3 of [DOMA], as applied to same-sex couple who 

are legally married under state law, violates the equal protection component 

of the Fifth Amendment.”); id. at 6 (“I will instruct Department attorneys to 

advise courts in other pending DOMA litigation of the President’s and my 

conclusions that a heightened standard should apply, that Section 3 is 

unconstitutional under that standard and that the Department will cease 

defense of Section 3.”) (emphasis added). 

 ● See West Letter at 1 (“[T]he Department will cease its defense of 

Section 3 in [the Gill and Massachusetts] cases.”). 

 ● See Letter from Ronald Weich, Assistant Attorney General, to Kerry 

Kircher, General Counsel, U.S. House of Representatives at 1 (Feb. 25, 

2011) (identifying Gill and Massachusetts Cases as among those “where 

Section 3 of [DOMA] has been challenged and where the Department of 

Justice will cease its defense of Section 3”), attached as Exhibit 2. 

 In short, the Department’s disavowal of its equal protection arguments, and 

its expressed intent not to defend DOMA on that ground, could not be clearer, and, 

accordingly, the Court should regard those arguments as effectively withdrawn.  It 

follows that intervention by the House as of right under Rule 24(a)(2) is 

appropriate. 
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B. Intervention Is Also Appropriate Under Rule 24(a)(1) and/or Rule 

24(b)(1)(A). 

 

Rule 24(a)(1) provides for intervention as of right where the proposed 

intervenor “is given an unconditional right to intervene by a federal statute,” while 

Rule 24(b)(1)(A) provides for permissive intervention where the proposed 

intervenor “is given a conditional right to intervene by a federal statute.”  A 

“federal statute,” namely, 28 U.S.C. § 2403, clearly contemplates that the federal 

government will defend the constitutionality of an act of Congress when 

challenged:   

In any action, suit or proceeding in a court of the United 

States to which the United States or any agency, officer 

or employee is not a party, wherein the constitutionality 

of any Act of Congress affecting the public interest is 

drawn into question, the court . . . shall permit the United 

States to intervene for presentation of evidence, if 

evidence is otherwise admissible in the case, and for 

argument on the question of constitutionality.  The 

United States shall, subject to the applicable provisions 

of law, have all the rights of a party and be subject to all 

liability of a party as to the court costs to the extent 

necessary for a proper presentation of the facts and law 

relating to the question of constitutionality. 

 

28 U.S.C. § 2403(a) (emphasis added).  Here, of course, the United States, as well 

as agencies and officers of the United States, are parties, but in light of the 

Department’s refusal to play the role contemplated by § 2403(a), the House should 

be allowed to intervene to discharge that function.  See Chadha, 462 U.S. at 940; 
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see also 28 U.S.C. § 530D(b)(2) (specifically contemplating that House and/or 

Senate may intervene to defend constitutionality of federal statute where Justice 

Department declines to do so). 

Ordinarily the Department not only intervenes under § 2403(a) where 

appropriate, but also more generally represents the United States (and its officers 

and agencies) in the defense of such challenged statutes.  See 28 U.S.C. § 516 

(“Except as otherwise authorized by law, the conduct of litigation in which the 

United States, an agency, or officer thereof is a party, or is interested, and securing 

evidence therefore, is reserved to officers of the Department of Justice, under the 

direction of the Attorney General.”).  However, where, as here, the Department 

refuses to defend a challenged statute, the Supreme Court has held that the 

Legislative Branch may, if it wishes, accept that responsibility:  “Congress is the 

proper party to defend the validity of a statute when an agency of government, as a 

defendant charged with enforcing the statute, agrees with plaintiffs that the statute 

is inapplicable or unconstitutional.”  Chadha, 462 U.S. at 940.  That is the precise 

situation here.  Moreover, as noted above, numerous other courts have followed 

Chadha’s direction and permitted the House to intervene to defend the 

constitutionality of federal statutes.  See supra pp. 6-7. 

Accordingly, whether the Court construes 28 U.S.C. § 2403(a) as vesting the 

Legislative Branch with an “unconditional right to intervene,” Rule 24(a)(1), or a 
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“conditional right to intervene,” Rule 24(b)(1)(A), intervention here by the House 

to defend the constitutionality of Section III of DOMA is clearly appropriate. 

II. The House Has Standing. 

We expect the Department will contend, as it has in other cases, that the 

House lacks standing to intervene.  Here, the Department is wrong in so 

contending for three reasons. 

1.  As an initial matter, so long as the Department of Health and Human 

Services, the Office of Personnel Management, and the other federal defendants 

remain parties to this action—and they will remain parties, regardless of the role 

the Department chooses to play or not play in this litigation, until they are 

dismissed out or the case concludes, neither of which has occurred—the House 

need not demonstrate any standing whatsoever.  See United States v. AVX Corp., 

962 F.2d 108, 114 (1st Cir. 1992) (“intervenor’s standing was immaterial in the 

lower court [because of the presence of original parties],” but when intervenor was 

sole litigant seeking to appeal district court’s decision, “its standing (or lack 

thereof) took on critical importance”); see also U.S. Postal Serv. v. Brennan, 579 

F.2d 188, 190 (2d Cir. 1978) (“The question of standing in the federal courts is to 

be considered in the framework of Article III which restricts judicial power to 

cases and controversies.  The existence of a case or controversy having been 

established as between the [existing parties], there was no need to impose the 
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standing requirement upon the proposed intervenor [defendant].”) (quotation 

marks, citations, and brackets omitted); San Juan Cnty., Utah v. United States, 503 

F.3d 1163, 1172 (10th Cir. 2007) (en banc) (Article III standing not required for 

defendant intervention where ongoing case or controversy); Ruiz v. Estelle, 161 

F.3d 814, 830 (5th Cir. 1998) (same); Associated Builders & Contractors v. Perry, 

16 F.3d 688, 690 (6th Cir. 1994) (same). 

2.  Second, although the Court need not reach this issue, it is clear from 

Chadha that the House does have standing.  In Chadha, a private party challenged 

the constitutionality of a federal statute that the Department declined to defend.  

After the Ninth Circuit ruled for the plaintiff, the House and Senate moved to 

intervene for the purpose of filing a petition for certiorari.  Chadha, 462 U.S. at 

930 n.5.  The Ninth Circuit granted that motion, and the Supreme Court granted the 

subsequent House and Senate petitions for certiorari, holding—over the 

Department’s suggestion otherwise, see Mem. for the Fed. Resp’t, U.S. House of 

Representatives v. INS, Nos. 80-2170 & 80-2171, 1981 U.S. S. Ct. Briefs LEXIS 

1423, at *4 (Aug. 28, 1981)—that “Congress is both a proper party to defend the 

constitutionality of [the statute] and a proper petitioner under [the statute governing 

petitions for writs of certiorari].”  Chadha, 462 U.S. at 939.  In so holding, the 

Supreme Court made crystal clear that the House and Senate had Article III 

standing:  “[A]n appeal must present a justiciable case or controversy under Art. 
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III.  Such a controversy clearly exists . . . because of the presence of the two 

Houses of Congress as adverse parties.”  Id. at 931 n.6 (emphasis added).  

Therefore, when the Department defaults on its constitutional responsibilities to 

defend the constitutionality of a statute, as it has here, the House may intervene 

and, when it does, it has Article III standing.
 
 

In keeping with Chadha’s holding, congressional entities—including 

specifically the House through its Bipartisan Legal Advisory Group—repeatedly 

have intervened to defend the constitutionality of legislation the Department has 

refused to defend, including but not limited to:  In re Koerner, 800 F.2d 1358, 

1360 (5th Cir. 1986) (“In response [to the Department’s support for plaintiff’s 

constitutional challenge to the Bankruptcy and Federal Judgeship Act of 1984], the 

United States Senate and the House Bipartisan Leadership Group intervened to 

defend the constitutionality of the 1984 Act.”), and Ameron, Inc. v. U.S. Army 

Corps of Eng’rs, 787 F.2d 875, 879, 880 (3d Cir. 1986) (President Reagan declared 

Competition in Contracting Act [“CICA”] unconstitutional and “upon the advice of 

the Attorney General . . . ordered the executive department not to observe it”; the 

district court, “grant[ed] the motion of the Senate, the Speaker, and the Bipartisan 

Leadership Group of the House to intervene as plaintiffs to support the 

constitutionality of CICA.”), modified 809 F.2d 979 (3d Cir. 1986); see also 

Adolph Coors Co., 944 F.2d at 1545; Barnes, 582 F. Supp. at 164; In re Moody, 46 
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B.R. at 233; In re Tom Carter Enters., Inc., 44 B.R. at 606; In re Benny, 44 B.R. at 

583. 

3.  Finally, and in any event, in this Circuit, “an applicant who satisfies the 

‘interest’ requirement of the intervention rule is almost always going to have a 

sufficient stake in the controversy to satisfy Article III as well.”  Cotter, 219 F.3d 

at 34 (citing Transam. Ins. Co. v. South, 125 F.3d 392, 396 n.4 (7th Cir. 1997));  

see also Daggett v. Comm’n on Governmental Ethics & Election Practices, 172 

F.3d 104, 110 (1st Cir. 1999) (“Although the two are not identical, the ‘interest’ 

required under Rule 24(a) has some connection to the interest that may give the 

party a sufficient stake in the outcome to support standing under Article III.”).  As 

discussed above, the House clearly satisfies the interest requirement of Rule 

24(a)(2).  See supra pp. 8-10.  Moreover, this Court has repeatedly held that 

intervenors met the “rather modest requirements of Article III.”  Daggett 172 F.3d 

at 109, 114 (holding that defendant-intervenors possessed Article III standing and 

explaining that it was therefore unnecessary to decide whether an intervenor as of 

right must possess standing under Art. III); see also Mangual v. Rotger-Sabat, 317 

F.3d. 45, 62 (1st Cir. 2003) (declining to decide the “complicated question” of 

whether standing is required to intervene if the original parties are still pursuing the 

case because “it is clear that [the intervenor] has sufficient standing under Article 

III”). 
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III. Proposed Briefing Schedule 

To permit the briefing and resolution of these consolidated cases to proceed 

as expeditiously as possible, the House proposes that the Court adopt the following 

schedule to govern the proceedings going forward: 

July 1, 2011 

● Opening Brief of Intervenor-Appellant House in Gill and 

Massachusetts Cases 

● Revised or Amended Opening Brief of Federal Defendants/Appellants 

in Gill and Massachusetts Cases (non-equal protection issues), if any 

● Opening Brief of Cross-Appellant Hara in Hara Case 

August 1, 2011 

● Response Brief of Plaintiffs/Appellees in Gill and Massachusetts 

Cases 

● Response Brief of Federal Defendants/Cross-Appellees in Hara Case 

August 15, 2011 

● Reply Brief of Intervenor-Appellant House in Gill and Massachusetts 

Cases 

● Reply Brief of Federal Defendants/Appellants in Gill and 

Massachusetts Cases (non-equal protection issues) 

● Reply Brief of Cross-Appellant Hara in Hara Case 
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CONCLUSION 

For all the foregoing reasons, the House’s Motion to Intervene should be 

granted. 

Respectfully submitted, 

/s/ Paul D. Clement    

Paul D. Clement, Esq. 

H. Christopher Bartolomucci, Esq. 

Conor B. Dugan, Esq. 
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Katherine E. McCarron, Assistant Counsel 
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Kirsten W. Konar, Assistant Counsel 
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May 20, 2011 
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