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STATE OF CONNECTICUT
|| NNH CV 04 4001813 SUPERIOR COURT
ELIZABETH KERRIGAN, et al. JUDICIAL DISTRICT OF
Vs. NEW HAVEN
STATE OF CONNECTICUT, et al. JULY 12, 2006
ORAN DECTSION ON S-M SFOR S

The 2005 session of the Connecticut General Assembly took the courageous and histonic
step of conferring on same-sex couplas who register their relationship with the state the same
righis granted to opposite-sex couples who do so. Governor M. Jodi Rell signed the bill into law,
to take effect on October 1, 2005. In enacting this legislation, Conn. Public Act 05-10, the
General Assembly reserved the term “marmiage”™ for the union of couples of the opposite sex and
adopted the term “civil union" for the mion of couples of the same sex, Compare P.A, 05-10 §2
with §14.

The plaintiffs in this lawsuit — ight same sex couples — ask the court to declare that this

distinction violates the Copmecticut Constitation. They ask the court to remedy this infinmity by

| issning a declaratory judgment and ordering a mandatory injunction compelling the defendants to

issne to each plaintiff-couple a marriage licenss, as opposed to a civil urdon hcense,
Notwithstanding P.A. 05-10, the plaintiffs allege that they are denicd the equal protection of law,

the due process of law, and the right of free expression and association. They bave moved for

summary judgment. = u
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The defendants respond by denying that the law discriminates against the plaintiffs. The
defendants likewise move for summary judgment, arguing that the plaintiffs cannot make the
required showing that the denial of 2 marriage license, and instead the issuance of 2 civil umicn
license, is unconstitutional.

For reasons set forth herein, the court finds that the plaintiffs have failed to prove that
they have suffered any legal harm that rises to constitutional magnitude. That being so, the

defendants are entitled to summary judgment.

1 HISTORY OF THIS LITIGATION

!] The plaintiffs, criginally numberng seven couples, commenced this action on August 24,
| 2004, with service of procsss on the defendants. The defendants are the Stzir of Connecticut
Department of Public Health that registers marriages and similar vital smtistics; the
Commissioner of the Department of Public Health Robert J. Galvin who oversees that
department; and Dorothy Bean, Acting Town Clerk and Acting Registrar of Vital Statistics for
the Town of Madison, the town where each of the couples had asked to campiete a mariags
Nicense application. The dsfendants appeared by counsel, the Stats represented by the
Connecticut Attorney Geoeral, and the Madison Town Clerk by the Madison Corparation
Counsel. The parties cooperated in agresing to the form of an Order of Notice issusd by the
court to alert all lown clerks throughout the State of the pendency of this action and of the

| Tequest for a declaratory judgment relative to their official Juties regarding the issuance of
marriage licenses.
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The verified allegations of the plaintiffs tell individual and highly personal stories,
although the allegations can fairly be summarized generally. Bach plaintiff s in 2 commitred,
loving relationship of substantial dnration with 2 member of the same sex, a1d cach plaintiff
desires to be covered by the right=, benefits, and protections of the laws of Connecticut available
to married persons.

Many of the couples have children, by birth or adoption, in their households. Some
plaintiffs have struggled o care for the aging parent of ane partner of the couple. Some kave
experienced past or incipicnt bealth issues of their own. Som¢ have had financial challenges
becanse of the lack of employment, lack ufaﬁﬁrdahlchﬂlﬂlm or lack of other cormmon
spousal benefits of one partner in the couple. All plaintiffs allege the intention to create a
concrete life plan that, if they could marry, wonld afford them substantial riglits, benefits, and
1| protections on which they could not otherwise rely because nf.zhgmohihiﬁmmm
marniage.

Among the benefits to which these plaintifis sought access in their original complaint
were the ability to visit and care for one another during hospital admissions, to participate in end-
of-life decision-making, to provide and receive dependent health insurance coverage, to engage
in financial and tax planning advantages conferred by state law, and to establish binding family
{ relasionships especially for the benefit of the children of thess couples. Many of the plaintifs

had encountered unfuir, and occasionally frightening, denials of these benefits because there was

. no method by which their public status as a couple or as next-of-lin could be Jegally recognized.
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For example, in the original complaint, one of the plaintiff couples Janet Peck and Carol
Conklin alleged that the failure of the State of Connecticut to grant them a marriage license had
resulted in at least four types of concrete hamm fo them. 1) In 1996 when Pack was recovering
fiom surgery in a hospital intensive care unit, Conklin was initially prevented from visiting her
becsuse Conklin was not recognized as having a kinship convection to Peck. When Peck was
hospitalized again in 2003, Peck was not permitted to designate Conklin as next-of-kin oo
hospital forms for visitation and other purposes. 2) In 2002, the couple was Jenied a home-

construction loan, because they were not seen as having 2 “joint income” sinue they were not a

married couple. 3) Over 2 period of fifteen years when each of them was selt-employed (they
have been together nearly thirty years), they paid for two separate health inswance policies,

Il although, if they had been able to masry, one of them could have insured the nther as a dependent
on a single bealth insurance policy at a substantially lower preminm than that of the cost of Two
separate policies. 4) Adding insult to injury, they were not considered spousss for purposes of
allowing Conklin to inhesit the UCONN Women’s Basketball tickets that sre in Pack’s name
shiould Peck predecease Conklin, 1mder the point system wtilized by the University of

| Connesticut in determining rights to possession of such tickets,

They and the other plaintifis claimed in the original complaint that they were otherwise

1| eligible to marry but that they were prevented by the State from doing 50 because the eligible
partner with whom each shared 2 commitment was of the same sex, wheress i¢'the intended
partner had been of the opposite sex the State would unquestioningly have issued 2 marmiage
License to the couple. The plaintifis alleged that they were denied “the legal and social status of a
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marital relationship, 20d the protsctions, rights, and responsibilities — financial, legal, emotiogal
| and others — afforded to marri=d couples.” Originzl Complaint, § 98. Then, as now, the
plaintiffs alleged that the prohibition on marriage between person of the same sex violatad the

Il. THE LEGISLATIVE CHANGE

The State of Connecticut has been notable in recenl yoars for its incremental but steady

progress in the recognition of basic buman rights, including the rights of mezabers of formedy
oppressed groups. In 1969, the state decriminalized homosexual conduct between consenting
aduls. 1965 P.A. 828 §214. In 1974 the Statc amended the equal protection clause of its
- Canstitution to extend the guarani=e of equal protection of law to women, Amcodments, Article
V (1974). In 1984 the equal protection clause of the Constitution was amended 2gain (o includs
 physically and mentally dissbled pessons. Amendincnts, Article XX (1984).

Tn 1991, the legislture enacted Public Act 91-58 to prohibit discrimiratory practices
against persons who identify as gay, lesbian, or bisexual. The act covered the areas ﬁf
|| employment, housing, public accommodations, credit practices, mmlm-
H programs, and allocation of tangiblc state benefits. Conn. Gen. Stat. §§46a-8ia - 81r. Theact
further allowed, but did not require, the placement of children for adoption or foster care in the
homes nfhum@lmﬁsmﬂpmm& See Coun. Gen. Stat. §45a-726a.

Then in 2000, the legislamre enacted Poblic Act 00-228, which specifically allowed 2 co-

parenting partner to adopt a child, without reference to whether the partner was of the same sex

5
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or the opposite s=x of the other co-parcnt. Conn. Gen. Stat. §45a-727(a)(3)(D). The public sct
declined to further define the rights and responsibilitics of the co-parents to oné another, Conn.
Gen. Stat. §45a-727h, recognizing that opposite sex marriage (and the absence of any provision
for a civil union) was then the “current™ public policy of the state. Conn. Gen. Stat. §452-727s.

Ta 2005, the Connecticut General Assembly took up the issue of sano-sex tnions head
on. After years of study and debate an the implications of such a policy, the legislature enacted
r Public Act 05-10, rewriting the law of the State of Connecticut to allow such unious. The
governor signed the act, and it became law on October 1, 2005.

The act permits cligible same-sex couples 0 obtain civil union licenses. The requirements
| of age’, status as a single person, and lack of consanguinity, are otherwise identical or
substantially similar for same-sex and oppoesite-sex couples.

The substantive language of the siatute is exceedingly broad. In defining the sights of
persons entitled to be joinzsd in a civil umion, Section 14 of the Act states:

Parties to a civil vmion sball bave all the same benefits, profections amd

responsibililies under la%, whether derived from the general statutes,

administrative regnlations or court rules, policy, common law ar amy other

sonurce of civil law, as are granted to spouses in a marriage, which is dufined
as the union of one man and one Woman.

! Civil union spouses and married spouses must be at least eighteen years old, except that
certain procedures exist for persons younger than age eighteen to obtain marriage
licenses, either by parentzl consent or by consent of a judge of probate. Compare
P.A.05-10, Sec. 10, with Conn. Gen. Stat. Sec. 46b-30(z) and (b). There ars 00
procedural exceptions for civil union licenses to be issued to those under age eighteen.
None of these plaintiffs iz affected by this distinction.

6
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Despite restricting the term “marmage” solely to opposite-sex couples, the stamte mandates that
tesms that have been historically and linguistically related to the marital relationship such as
“spouse.” “family,” “immediate Smily,” “dependent,” and “next of kin” be rogarded as expagded

to incinde a2 party to a civil union in such use or definition.? P.A. 05-10 §15.

Although this lawsuit was pending at the time of the General Assembly’s actions, the
|| 1egislature enacted P.A. 05-10 free of any judicial mandate or command. Cf Baker v, State. 170
Vt 194, 744 A, 2d 864 (1999) and Goodrdge v. Dep’t. of Public Health, 440 Mass. 309, 798
N.E. 24 941 (2003) and Opinion of the Tustices o he Senate, 440 Mass. 1201, 802 N.E. 24 565
(2004).

TI. THE AMENDED COMPLAINT OF PLAINTIFFS

Shortly after the passage of P.A. 05-10, the plaintiffs filed an amended complaint, dated
1 March 25, 200, The ameaded complaint 2dded an eighth plaintiff-couple to the original group
of seven. No mention was made in the amended complzint of the enactment of P.A. 05-10 or of
the effect that its broad-ranging mandate would have on the same-sex couples who chose to be
|| united under the new Iaw. The defendants fled an answer dated April 18, 2005, deaying that

| their refusal to grant mamriage licensas to the plaintiffs was unconstitutiopal.

? Many government forms are being revised to reflect the appropriate statutory

| terminolopgy. For example, within months of the enactment of the new legislation, the
Jurer Qucstionnairc Form JD-JA-5z was revised zas follows: “If Mamied or 2 Parly to a
Civil Union, state the full name, occupation and employer of spouse.”

7
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L IV. THE CLAIMS OF UNCONSTITUTIONALITY

The plaintiffs present three claimas of unconstitutionality: that the desdal of = marriage
licenss to eligible same-sex couples 1) violates the equal protection provisions of Article First,
§§ 1 and 20, of the Connecticnt Constitutior”; 2) violates the due process provisions of Article
First, §§ % and 10 of the Connecticut Constitution®; and 3) violates the rights of intimate and

expressive association of Article First, §§ 4, 5, and 14 of the Connecticut Constitution®.

? Azt, First, Sec. 1. All men when they form a social compact, are cqual in rights; and o
man or set of men are entitled to exclusive public emoluments or privileges from the
commmunity.

Art. First, Sec. 20. No person shall be denied the equal protection of the law nor be
subjected to segregation or discrimination in the exercise or enjoyment of his or her civil
or political rights because of religion, race, color, ancestry or national origin, sex, or
physical or mental disability.

* Art, First, Sec 8. ... No person shall . . . be deprived of life, liberty or property without
due process of law . . ..

Art. Fixst, Sec. 10. Al courts shall be open, and every person, for an injury done to him

mhspmpr@awmmshﬂhzwmudybydmmofhw and right
and justice administered without sale, demial, or delay,

% Art First, Sec. 4. Every citizen may freely speak, write and publish his sentiments on all
subjects, being responsible for the abusc of that libery.

Art. First, Sec. 5. No law shall ever be passed to curtail or restrain the liberty of speech
ar of the press.

Art First, Sec. 14. The citizens have a right, in a peaceable manner, to assemble for their
common good, and to apply to those invested with the powers of government. for redress
of grievances, or other proper purposes, by petition, address or remonstrance.
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V. THE MOTIONS FOR SUMMARY JUDGMENT
The plaintiffs have moved for summary judgment, es have the defendants. Conn

Practice Book §17-45 provides that summary judzment is appropriate “if the pleadings, affidavits

and any other proof submitted show that there is no genuine issue of fact and that the moving

party is entitled to judgment a5 a matter of law.” Both sides agree that this marter is appropriate
for summary judgment, as ther= are no material facts in dispute.

The papers of the plaintifls in support of summary judgment contain affidavits from all
plaintiffs. Fachaﬁda?itexplaimﬁ:e:ﬁaithaxﬂ:cinabit&ytoohtﬂnammiapl_imsin
Commecticut has had on that plaintiff and those closc to that plaintiff. |

For example, Elizabeth Ketrigan, the named plaintiff, feels that the guvernmest views her

relationship as unequal to and less worthy than a heterosexual marmiage. Kerrigan AfSdavit, §8.

{| Carol Conklin feels that “civil unions say to me thatTam . . . not good enough for marriage "

Conklin Affidavit, §10. Jeffrey Busch feels that he is “am outsider and a second-class citizen, in
the eyes of the povernment and society generally,” a fecling that to him is “bumiliating ™ Busch

- Affidavit, 5. Plaintiffs Damaris Navarro and Gloria Searson, who have alrcady entered into a
civil union in Vermont, are concerned because “civil unions do not have anywhere near the same
common cultural recognition and respect that marmiage has.” Navarro Affidavit, 13. Barbama
Levine-Ritterman and Robin Levine-Ritterman were married by a rabbi in & reform Jewish
religious service in 1992; they proudly display their handsome ketubah (marriage contract) on 2
wall of their home. Barbara Levins-Ritterrmap, Affidavit, 2. To them, the concept of civil union
“feels inferior and demeaning™ compared to marriage, and is “a foreign concepit that requires an

9
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explanation.” Id., §12. Suzanne Artis wishes to “communicate really simplv” that she and
|| Geraldine Arfis arc in a commnitted relationship for life, a statement that can only be conveyed by
becoming married. Suzanne Artis, Affidavit, 93. J. E. Martin feels that only if she becomes
married to Denise Howard could sbe confidently say “This is my spouse, Denise,” to others who
have so far misunderstood the commitment shared by Martin and Howard.

The defendants do not challenge the sentiments of the plaintiffs as expressed in these
affidavits. The position of the defendans is that the sentiments expressed and the conclusions
drawn by the plaintiffs are simply nsufficient to form a basis for summary judgment in the

plaintiffs’ favor. The defendants move for summary judgment on the theory that the plaintiffs

=

have failed to overcome the presumption that the statutory scheme penmitting civil unions for

1 same-sex couples and marriages for opposite-s=x couples is constitutional.

1;?1 THE ANALYSIS OF HARM TO THE PLAINTIFFS

Were this case in its earlier posture, that is, before the passage of P.A. 05-10, this court
would be ohligated to undertake a constitutional analysis that is well-settled in law. Asthe
United States Supreme Court did in Loving v. Virginia, 388 U.S 1, 87 8.Ct. 1817,18 L, Ed. 24
1010 (195:7},memwtmﬂdhukmﬁgfmdmgummmmmmmamsﬂﬁmﬁm
involved and determine on what if axy basis such rights had been denied to the plaintifs. Under
cither 3 due process or an squal protection enalysis, the court would then be required to measure

| the State’s rationale for the discriminatory treatment of the plaintiffs by the appropriate standard

10
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of review.® The answer would then emerge: the harm suffered by the plaintiffs becsuse of the
State’s conduct either would or would oot pass constitutional muster.

But what if the plaintiffs suffered no actionsble harm? What if the =fects of the
classification by the State were inconssquential from a legal perspective? What if the effects of
the classification Were, quite literally, nominal?

Comnecticut luw is clear that it is only after it has been shown as a threshold matter that
the stamtory schems, on its face or as applied, treats similarly simated individoals differently that
the court will consider whether such Jifferential treatment is constitutionally vaiid. Swmtev.
Angel C.. 245 Conn. 93, 126, 715 A 2d 652 (1998). With this principle in mind, the courd must
examine the ways in which the treatment of the plaintiffs differs from that of similarly situated
5 opposite-sex couples under the law of Conaecticut.

The effect of P.A. 05-10 has been to create an identical set of legal rights in Connecticut

for same-sex couples and opposite-sex couples.” In their papers in support of summary

% In Connecticut, discrimination on the basis of physical sexual characteristics has been
subjected to an intermediate standard of review. Dydyn v, Department of Liquor
Control, 12 Conn, App. 455, 464, 531 A. 2d 170 (1987), cert. denied, 205 Conn. 812,
cert. den., 485 U.S. 977 (1988). Discrimination 2gainst homosexuals has been subjected
to rational basis review. State v. Jobn M., 94 Conn. App. 667, 684, cert. pending
(2006). But see Daly v, DelPonte, 225 Conn. 499, 514{1993){d:|scmmnmmagmst
classes of persons mentioned in Article I Sec. 20 of the Comnecticut Constitation

| subject to strict scrutiny). Accord, Berdop, “Connecticut Equal Protection Clause:

Requirement of Strict Scrutiny When Classifications are Based Upon Sex ...” 64
Conn. B.J. 386 (1950).

7 'The plaintiffs argue that this case is about the fundamental rights of hemosexuals, as
opposed to heterosexuals, and 8o doubt the formation of same-sex unions is much more
likely among persons for whom romantic, sexual sttraction to the same sex s 2 given.
But it is also true thst, just a8 one need not be heterosexnal to be a spouse in a

s 11
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|| judgment, the plaintiffs, who are now catitled to have their unions legalized have been unable to
id=ntify any right or benefit conferred by the Staiz of Connecticut that is differest for them thag
for opposite-sex couples whose unions are legalized. In fact, in scrutinizing the langnace of the
new logislation, it is likely that any such difference that could be identified would be unlawful
under the act.

Under the new statatory scheme, for example, plantiffs Peck and Coaklin are now
| allowed to unite in a civil union if they so desire. By doing so, they will no Jonger be subject to
any of the legel disabilities — denial of hospital visitation, discrimination in the extension of
credit, discrimination regarding dependency status on health insurance policies, and
discrimination regarding “points” to inherit UCONN basketball tickets — that they formesly faced
umder state law.

The plaintiffs maintan however that they will stil) be subject to substantial impairment in
|| the exercise of their civil dghts on account of the rather less tangible effects uf the status of civil
unions. They claim 1) that the right to marry is findamental under our law; 2) that the statutory
scheme has created the lesser status of civil union, distinct from the more privileged status of
| marriage; B)mmmsmm;rschmisafonnuf“sapmﬁ-but- equal” segregation; 4) that the
unfamiliarity of civil unions in common social or legal currency means that the plaintiffs must

constantly explain their legal status to others; 5) that their civil unions, unlike mariages, lack

traditional inarriage, one need not be homosexual to be a spouss in & civil ugion. It may
be that some compatible adnlts, especially older people, whatever their sexual
disposition, choose to order their financial, household, and testamentary affiirs

12
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portability to other jurisdictions. None of these rises to the level of legal harm required to

declare judgment in their favor.

A. "Marriage” as a Fundameptal Rici

The plaintiffs argne that marriage 1s 2 findamental right, and that to cxcinde the plainfiffs
from it is a constitutional violation. Indeed the right to marry has long been held to involve a
fundamenta] liberty interest. Tumer v. Safley, 482 U.S. 78, 107 S, Ct, 2254, 96 L. d, 2d 64
(1987); Zablocki v, Redhail, 434 U.S. 374, 384, 98 S_ Cr. 673, 54 L. Bd. 2d 618 (1978); Loving
¥, Virginia, supra; Mever v. Nebraska 262 U S. 390, 43 S. Ct. 625,67 L. Ed 2d 1042 (1923).

Using the language of thess cases, the plaintifis argue that marriage is unique comparcd

|| to any other state-approved relationship. They argue that marriage “is a unique legal and cultural

| status™ that is the foundation “for a vast architecture of rights, bencfits and obligations that

protect couples and their children.” Brief of Plaintiffs, July 28, 2005, p. 2. They further argne
that it is 2 social institution, and, though they do not argue this point, it is peraaps best known as
As the plaintiffs themselves acknowledge, Id,, 3, the preciss structure of marriage has
consistently undergone evolution. Rights that were once conferred only through a lawful
marriags, such as the sight 1o engage in sexual relations or the right of children to inherit
propesty, are now virmally taken for granted outside of that institation. Being married no longer
carries the cultural or social weight, for good or ill, that it did in decades past. Rather, in order to
gauge the rights and benefits to which the plaintiffs claim entitlemeant, it is to the legal aspeets of

marriage that the court must look.
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Until now; there has been no squivalent institution that conveys fo its participants the
rights, benefits, and responsibilities of marriage. And ii is surely these underiying fghts, bensfits
and responsibilitics with which substantive constitutionzl law is concerned, rather than with the
nomenclature that is used to define those nights. For purposes of the Constitution, it is onl y the
legal aspects of marriage that are of consequence.

The plaintiffs nonetheless argue that because of the historie and continuing cultural
significance of marriage to most people, this court must recognize their right to be admitted to
{| that institution, and that institution alons.

Nostalgia for past traditions ought not bs an impediment to the current acknowledgment

| of basic civil rights. Rather it is to the substantive civil rights due them under the Connecticut
Constitution — those of personal fulfillment and legal sscurity — that the plaintiffs are entitled,

| irespective of how such rights have be=n denominated in the past. The fact that the rights

| conferred under P.A. 05-10 have previously becn aﬁclusively conferred through —and referred to

as — marriage, provides no basis on which to find that the ameliorative statutory scheme in the

recent legislation is unconstifotional.

B. Civil Union a,égl@ser Status

The plaintiffs argue that the creation of the civil union for same-sex couples, while
retaining the status of mauiage for opposite-sex couples has the effect of creating for them a
legal institution of lesser status. The plaintiffs claim that the fact that marriage has heretofore

been normative means that the creation of the separate term “civil nnion™ must indicats the latter

14
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to be non-normative and thus less-privileged under the law, While that is an inferestin g
philosophical point, it does not follow that such is the case from the standpoint of statutory
construction.

Prior to the enactment of P.A. 05-10, opposite-sex marriage was the only institution fhat
conferred upon its participants the comprehensive package of rights and benefits to which the
plaintiffs are now enfitled. With that enactment, the statutes of Connecticut cannot any longer be
reasonably read to prefer one status over the other.’ Indsed the broad sweep of the statute
wdicates 2 legislative intent to confer not only equal but identical rights upon same-sex couples,
Though the plaintiffs may feel themselves to be relegated to 2 second class siamus, there is
nothing in the text of the Connecticut statutes that can be read to place the pluintiffs there,

The plaintiffs point out that the language of P.A. 05-10 defines the rights of civil umion

couples by reference to the rights of married couples — same-sex spouses “shall have all the same

benefits, protections, and responsibilities under law . . , a9 arc granted to spousesin a marriags,”

I They argue that this construction, subsuming the newly created group into the existing group, is

an implicit decree that marriage is the supcrior znd more privileged status. The conrt finds,

however, that this construction is merely indicative of the difficulty of making certain that the

® Conn, Gen. Stat. §43a-727a(4), enacted as P_A_ (0-228 to expressly permit same-sex
couples 1o become adoptive and foster parents, states, “Tt is further found that the
current public policy of the state of Connecticut is now limited to a marriage between
man and a woman.” ‘That stamite, by its own use of the terms “current public policy”
and “now” (meaning in 2000) is consigned to the pre-2005 era. Moreover, it appears to
express only the policy regarding the definition of marriage, [ts companion statute,
Conn. Gen. Stat, §453-727b makes clear that no such language “shall be construed to
establish or constifute an endorsement of any public policy with respect to marmiage,
civil union or any othér form of relation™ between those who co-parent children.

15
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new law is indeed applied equally to both groups without exception.

This definitional construct is hardly unknown in our law. For example, at an earlier point
”inuu:histog',aﬂhwswmminhmasmlimmdm Though the largely admimistrative task
uftﬁnﬁnaﬁngﬁumourlegalgmmnm'ﬁ}ish‘adiﬁﬂnﬂ(mdsnmew.ﬂul:dsaydemmj:@mnf
the masculine-as-norm is ongoing, that task is furthered by a general provision in our Genersl
Statutes that defines the masculine 1o include the feminine gender. See Conn. Ge=. Stat. §1-1(g).
I Our criminal statutes, despite relatively recent (1969) and ongoing revisions. arc still nearly
uniformly eouched in the masculine gender, using “he” and “him™ as the proaouns of choice
throughout. Sec Conp. Gen. Stat. §§53a-1 through 53a-323. No ome can s=riously argue that the
language of these statutes is evidence any longer of some public policy of proferring males over
fomales under Connecticut law. Indeed the Connecticut Constitution itself, Article Pirst, Seetion
1 reads “All mex . . . me oqual in rights™ While oue may yet fecl a pang at ihe historical
injustice presented by this phrass, it is of no lega!l significance. Notwithstanding the use of the
traditional term marriage 1o assist in defining the less-traditional civil union, oo harm of
constituional magnitude can be inferred by such vsage,

The plaintiffs further argue that the term civil union is offensive and demeaning to them.

First, there is nothing inherently insulting about the term “civil union.” Neutral end of relatively
- recent origin, it has no history as aa insult or slur, and it is properly descriptive of the type of
legal institution to which it epplies.

Second, offensiveness is largely in the cye of the beholder. It is appar=nt from the bricfs
of sorne of the amici curiae in this case that they would be offended if the tenn mamiage were

H
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applied to the plaintiffs. As Justice Harlan observed, “{O]ne man’s vulgarity is another’s lyric.”

| Cohen v, Califomia, 403 U.S. 15,25, 91 S.Ct. 1780, 29 L. Ed. 2d 284 (1971). The court declines
to uge such 8 subjective critcrion as a basis on which determine the constitutionality or
unconstitutionality of a statmtory scheme.

Third, in general, the law, particularly constitutional law, does not protect one from being
|| offended nor does it afford relicf for one who takes offense. Particularly in 2 phiralistic
democracy, such 2 claim of harm does not implicate legal rights nor rise to cunstitutional
dimensions. For example, in Panl v. Davis, 424 U S. 693, 96 S.Ct. 1155, 47 L. Bd. 24 405
| (1976), the Supreme Court considered whether a sense of being outcast, or a sense of being held
'hﬁmmaﬁﬁmm;ﬁmﬂmmuf@m;mﬁmmamgﬁnbkhmm
| the Due Process clanse. The Court held that such a sense of injury, even though gecuinely falt,
| did not involve a liberty or property interest under the Constitution.

F Whaere the rights or benafits to which the plaintiffs are catitled by law are not affected by
'- the names given to the package of rights and benefits, constitutional principles arc not
implicated. Also courts are particularly ill-squipped to deal with the nmtability of language,

" divorced from behavior or conduct That which js offensive evolves; and a court degree is
innnutable, making the naming of legal matters an area particularly suited to legisletive rather
 than judicial policy-making.”

? For example, the word “bastard™was once a customary legal term, but it came to be
considered pejorative, and the legislature abolished its use in the statucs, substituting
less disparaging language. Compare Conn. Gen. Stat. Sec. 52-435 (1963) with 1965

. P.A. 406, now codified generslly as Conn. Gen. Stat. Sec. 46b-160 et seq.
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C. Civil Union as a “Separate-but-Equal” Status

‘The plaintiffs claim that the use of two different terms - marriage and civil union - isa
form of separation or segreganon that is unconstimtional regardless of whether the State treats
thie two unions differently. They wree the court to find that this difference in nomeaclature,
without further proof of any differing treatment, is worthy of a comprehensive constitutional
analysis under the equal protection and due process clauses of the state constitution. This court

has been unable to find eny case in which the mere differcnee in nomenclatn-e applicd to two
- groups merits such an analysis.

In general, equal protection means that the State must treat alike all porsons similarly
situated. State v. Campbell, 224 Conn. 168, 185, 617 A. 2d 889 (1992); Clelnurne v, Clshume
Living Center, Ing,, 473 U.S. 432, 439, 105 S. Ct. 3249, 3253, 87 L. Ed. 2d 313 (1985). The
cases in this area all involve an analysis of whetber the government can justify treating one class
of persons different from another. The system of classification must work to the actnal
disadvantage of one class in some material way. Although the cases focus on whether the
“classification” is unlawful, that is so because the unegual and disadvantageons treatment is
usually not in controversy; rather it is the government’s justification for such treatment that is the
subject of the lawsuit.

“The equal protection clanss does not forbid classification. It simply keeps decision
makers from treating differently persons who are in all relevant respects alike™ Nordlinger v.
| Hahn, 5051.,8,1,10,112 8. Ct 2326, 120 L. Ed. 2d 1 (1992). Put another way, the fact that :

two similar groups — men and women, sxy — are referred to by two different names does not

13
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provide the basis for an equal profection or due process challenge.

In Morales v. Daley, 116 F. Supp. 2d 801 (S8.D. Texas 2000), the federal district conrt
addressed a challenge to the government’s use of a census form that required individuals to
classify themselves by race and ethnicity, as well as by legitimacy and other categopries. The
plaintiffs in Morales argued that the government’s mere classification of persons by race and
esthnicity Was 3 harm, especially given the historic misuse of such data to peroctiate invidigus
discrimination. The court disagreed and declined to undertake an equal protection or due process
analysis. Rather the court held that such classifications, divorced from any discriminatory usc of
the data, are nofl unconstitutional.

| The plaintiffs here argue that this is more than a mere difference in nomenclature — that it
| denotes a separation, akin to the “separate but equal” justification advanced by the defendants in
Brown v. Board of Education, 347 U.S, 483, 493-95, 74 8. Ct. 686, 98 L. Ed. 873 (1954). In its
cases repudiating the doctrine of “separate but equal” hawever, the Supreme Court. was

conironted with separate facilities or actual physical separation. In Brown and in Sweait v.

Painter, 339 U.S. 629, 70 $.Ct. 848, 94 L. Ed. 1114 (1950), blacks were forbidden to physically
| attend certain schools designated s white-only. In McLaurin v. Oklahoma State Regents, 339
U.S. 637, 70 8.C4, 851, 94 L. Ed. 1149 (1950), the petitioner, who was black, was admitted to the
1§ state’s formerly white-only gradeate school, but was compelled to sit in 2 “colored-only” row in
the classroom, a “colored-only” table in the library, and a “colored-only” table for meals in the
cafeteria. Notably in McLaurin, the State of Oklahoma argued that the r:ﬁcﬁnm placed on.

McLaurin were “nominal,” Id., 640, in that thore was no bar to his attending the same classes,
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using the same library, and eating in the samc cafeteria as white students. But the court found
that the separation to which he was subjected constituted a real injury, becanse the physical
scgrepation fiom his fellow stadents cansed an impaiment of his ability “to smdy, to engage in
discussions and exchange views with other students, and, in general, to leamn his profession ™ Id,, |
642,
More recently the Supreme Court reiferated this view in United States v. Virginja, (the
“VMI” case) 518 U8, 515, 116 S.Ct. 2264 (1996), the case that struck dowp the exclusion of -
|| women from admission to Virginia Military Institute (VMI). Citing Sweatt, supra, the Court
. focused apain on whether the proposal to create a separate institution for woinen, called the
Virginia Women’s Institute for Leadership (“VWIL”) with a separate camputs from VMI violated
the richts of the women cadets. Withont discounting the intangible prestige"” of matricnlating at
VML the court’s decision was controlled by the measurable factors that made the VWIL program
less-prestigious: the faculty of VWIL was less impressively credentialed and less well paid, the
 course offerings were more limited, and fhere were fewer opportunities for military training and
| scientific specialization. Id., 557. Regardless of bow the participants or the public felr about the
relative prestige of the competing institutions, the separation in the Brown, Sweatt, McLaurin,
| and ¥MI cases was tangible and observable; and the harm, though intangible, derived from the
act of physical separation.
The plaintiffs before this court arc subject to no such barers. Though they argue that

separate is never equal, they have been subjected to no tangible scparation at all; and the court

1% See Section B, supra.
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rejects the argument that the rhetorical separation of martiage vs. civil union is enough to invake

an equal protection or due process analysis.

D. Tbe Lack of “Civil Union™ m Common Parlance

One of the sources of injury claimed by the plaintiffs is that under the current statutory
scheme the term “civil mmion,” as opposed to “marmiage,” bas a lack of general recognition or
acceptance in common parlance. The plaintifis fzar that they may have to explain themselves or

their relationship, and may have to define it or prove it when they attempt to exercise their legal

| rights. This is highly spsculative given the overwhelming — and almost daily — publicity that

currently surrounds the issue of committed same-sex relationships. If the nevessity to explain the
relationship does occur for a time, it will occur whether the plaintiff-couples nnite in a civil
union or uwite in & mamiage, since however named, the public registration of same-sex
relationships is one that has only been recently adopted

Even if the title, nature, or benefits of a civil union must be explained or defined by the

|| plaintiffs to others with whom they interact, that fact does not smount to legal harm. Nor is it the

type of harm for which the remedy is 2 clarification of the law (the law is, after all, clear) ora

change in the title on their license. Rather the remcdy rests in the education of or sanction

against persons who may attempt to deny the couple the rights and bepefits of the law.

" There is, of course, nothing that prevents the plaintiff-couples from referring to one
another a5 “spouse,” or “husband” or “wife" as they choose, nor is there apparently
anything unlawfirl about referring to the civil nnion as a marriage for purpozes of
everyday conversation, and such a refesence would be particularly apt for those couples
who, like the Levine-Rittermans, have had a relipiouns wedding.
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Chief Justice Vinson, in the McLaurin case, supra, acknowledged the difficulty in
promoting tolerance through the mere action of government. Ending segregation “will not
necessarily abate individual and group predilections, prejudices and choices.” What the
petitioner in McLaurip could achicve, however, was “the opportunity to secure asceptance ... on
his own merits.” McLaurin v. Oklahoma State Regents, supra, 642. See also Palmore v, Sidofi,
466 T.S. 429, 433, 104 S. C. 1879, 80 L. E4. 2d 421 (1984).

The fact that mmybeignmﬁﬁlchwwintulm of the plaatiffs does not

compel this court to declare the statutory scheme unconstitutional.

E. The Lack of “Portability of the Civil Union

This, alas, is a real imjury. The lack of legal recognition of same-sex civil unions in most
|| other states, and the looming inequity smbodied in the federal Defense of Mamiage Act
(DOMA), 1 US.C. §7, create a host of ills and uncertainty for the plaintiffs in their attempt to
avail themselves of federal and interstate rights and bepefits, But this is not caused by the

nomenclature used in the Connecticut legislation. Rather this is cansed by the continning refisal

“ of most other jurisdictions to cnact legislation that recognizes the basic civil rights so recently
and comprehensively recognized by the Connecticut General Assembly in P.A. 05-10. Called
marriages or called civil unions, the plaintiffs are threatened by the same harm in jurisdictions
outside Connecticut, 2 situation over which neither the Connecticut legislature nor this court bas

any power,
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VL THE ROLE OF THE COURT

Our executive, legislative, and judicial branches share the responsibility of upholding the
Connecticut Constitution. When the General Assembly passes legislation and the governor signs
it info law, they are stating, in effect, that they believe the legislation is constitutional. Kinsey v.
Pacific Eraplovers Insurance Co., 277 Conn. 398, 422, 891 A 2d 959 (2006). Thus legislative
mmyﬁ&ﬂmimmgmnfmmhuﬁmﬁmmdamdnnmﬁm
constitutionality of a validly enacted statutory scheme bears a heavy burden of proving
Lm::unsﬁmtionaﬁt}rbeyon;i a reasonable doubt. Zapata v, Bums, 207 Conn. 496, 507-08, 542 A.
2d 700 (1988). A corollary of this principle is the rule that a plaintiff may not successfully attack
the constitutionality of legislstion unless the legislation adversely affects the plaintifi™s
constitutionally protected rights. Hardware Mutuel Casualty Co. v, Premo. 153 Conn. 465, 470-
71,217 A.2d 698 (1966).

The role of the cowt is to tread carefully in this area. [tis the legislature that is the arbiter
of public policy. Lyman v. Adomo, 133 Cenn. 511, 514, 52 A 2d 702 (1947) The court must be
mindful that the judicial branch has very limited authority fo interfere with the determination by
tbﬂG:.-nmIAsshl}rastoﬂmepm?isiunsnﬂawwhichminmndndmﬁmhuﬁcwdm;af
the citizens of Connecticut. Id..

On the other hand, it is the duty of the cowt to declare unconstitntional any stamte or
_statatory scheme that clearly infringes on the fundamental rights to equal protection and dans
* process of law when a challenge ismnumndb}'plainﬁﬂ'lwhosuffumai-humtﬁﬁeb}n Sheff
- y. O'Neill, 238 Conn. 1, 13 (1996). In such a case, the court ought not to be dissuvaded from its
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duty by deferring to the Icgislature’s use of unprovable stereotypes in the guise of a “rational
; basis™ for the legislation.

However, it would be the clevation of form over substance to hold ueconstitutional
Connecticnt's current statntory scheme based on fhe challenge of these plaimifSs, who are
entitled to the identical rights and identjcal treatment as opposite sex married persons in |

|| Connecticut.

CONCLUSION

Civil unicn and marriage in Connecticut now share the same bensfits. protections, and
 responsibilities under law. The Connecticut Constitution requires that thers be equal protection
and due process of law, not that thers be equivalent nomenclature for such protection and
Lm
# The Motion for Summary Judgment of the plaintiffs is denied. The Motion for Summary
Judgment of the defendants is granted.




